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Distributed Materials

Students may also wish to purchase:  David Kennedy,  Of War and Law, (Princeton University Press 2006) &  David Kennedy,  The Dark Sides of Virtue: Reassessing International Humanitarianism (Princeton University Press 2004).
Course Description

This course takes up "public international law" as a discipline --- a community of lawyers and academic jurists with a common vocabulary, a shared sense of history and a shared range of professional activities.   We will approach the discipline as participant observers, anthropologists, sociologists, historians.  How do these people come to be part of a common enterprise, what is their project, how do they argue and persuade?  How do they see the world?  What stories do they tell about their origins and aims?  What are they seeking to do about what sorts of problems?  How do they differ among themselves?

This is also a course about the start of a new century.  In many ways the discipline of public international law, well represented by the casebook, is a product of the twentieth century.  What came before --- and how was modernism born, built in the first half of the last century?  In the forty years after 1945 a liberal and modernist consensus was consolidated in public international law.  And now?  How can we understand the proliferation of new approaches to the field unleashed in the last decades?  Feminism, historicism, interdisciplinarity, cultural studies, post-colonialism, multiculturalism, environmentalism, doctrinal and theoretical critique.  Decay? Rebellion? Renewal? 

The casebook presents itself as a "classical" treatment, suitable for a course in the "grand classical tradition."  We will take this as our starting point.  The distributed materials juxtapose historical, theoretical and avant-gardist points of views.

Information about the Exam

for International Law

(i) Fall 2007
Professor David Kennedy
 
This five-credit course will require one 2,000 word final exam essay and three two-page papers.

 One half of the grade will be a take home exam essay (maximum 2,000 words or roughly 10 double-spaced pages), distributed on the last day of class and due on the last day of the exam period.

 The other half will be the average of three two-page essays.  Each should comment on the readings for one assignment.  Students should select three of the assignments and write a two-page essay reflecting on the readings.  These papers must be turned in to me before the class in which that assignment is discussed.

 One paper must concern an assignment considered during September, one must concern an assignment considered during October, and one must concern an assignment considered during November or December.
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Course Outline
I. 
Origins

1 
A. International Law as a Discipline: People with Projects
2 
B. Histories of International Law

 
C. Doctrinal Sources

3  

1. Doctrinal Machinery to Identify Norms
4

2. Custom

5

3. Treaties and Special Problems
6

4. General Principles, Equity and the Soft Law of Declarations and Resolutions (Omitted Fall, 2007)
7
D. Reception of International Law in U.S. Courts

8
E. Institutional Establishment

II. 
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9
A. The 1648 Westphalian Watershed: Precursors and the 18th Century

10 
B. The Nineteenth Century: A Classical Period

11 
C. Early Modernism: The Interwar Period

12 
D. Modernism Into Pragmatism After 1945
13 
E. Modernism Reviewed and Renewed: Liberalism 1960-1980

14 
F. After the Cold War: Liberalism Continued
15 
G. Liberalism Discontinued: New Approaches to International Law
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1. Sovereignty Over Land and Self-Determination



2. International Territories
IV.
International Institutions

24 
A. Global Ordering Through Diplomacy
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b. Multilateral Conferences and Rule Making

25
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27
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31 
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32 
D. The Environment: A New Pragmatism

33 
E. Human Rights: Doctrines, Institutions, and Advocacy 

34
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35 
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36 
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1. Labor Standards
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37
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38. VII. 
Comparative Law and The Problem of Culture (Omitted Fall, 2007)
VIII. 
The Laws of Force

39. 
A. The Law of War

40. 
B. The Law in War

41
C. Weapons Control, Nuclear Weapons and Disarmament (Omitted Fall, 2007)
D. The Regime in Action

42.
1.
Peaceful Settlement, Enforcement/Intervention

.
2.
Intervention and Peacekeeping  

Assignment 1
I. Origins 

A. International Law as a Discipline: People with Projects
Readings: 

· *DHPSS:  
xix-xii (Introduction) xxxvii-lxxiv (Contents)

Optional:

· DM   
David Kennedy, The Disciplines of International Law & Policy, 12 Leiden J. of Int'l Law, 9-37 (1999) 
Background:

Anne  Orford, Embodying Internationalism: The Making of International Lawyers, 19 Australian Y’bk Int’l L.,  1-34 (2000)

Questions for Discussion:

· How have the casebook editors bounded and organized their subjects?  What is "in" and "out?"  

· The phrase "international law" suggests at least some boundary between international and national and perhaps also between law and politics, yet such distinctions also seem unworkable, formal, and old-fashioned.  How do the casebook editors handle this?

· The "state" seems central to the subject, but how exactly?  How do the casebook editors handle the paradox that international law seems more important these days precisely because the state seems less so, while the state somehow remains central to the field?

· Looking through the table of contents, which topics seem "hot" and which "cold?"  Where are issues of procedure? Of substance? Lots of big news stories in the past years seem likely to have had an international law dimension --- where would Afghanistan, Kosovo, Bosnia, NATO, Russian reform, NAFTA, or Israel/Palestine, be discussed?  What about refugees, nationalism, underdevelopment, terrorism, UN reform, war, women's rights, multiculturalism, war crimes, post-colonialism, torture, third world debt, international financial stability, conflict of law? Do you have an intuition about whether international law makes these issues more or less intractable?  Which parts of international law make things better? Worse? 

· This casebook concentrates on "public" international law.  In what sense? What would be different about "private international law" in style, coverage, substance? What challenges to this distinction are already visible? 

Assignment 2
I. Origins
B. Histories of International Law
Readings:

· *DHPSS:  
xxvii-xxxvi (historical introduction)

· *DM:
David Kennedy: Charts of the History of International Law and Organization
· *DM:
Nathaniel Berman, Modernism, Nationalism, and the Rhetoric of Reconstruction, 4 Yale J.L. & Humanities 351 (1992) (excerpts)

Background:

Recent historical work in the field includes: Martti Koskenniemi, The Gentle Civiliser of Nations: The Rise and Fall of International Law 1870 – 1960, Cambridge Univ. Press, (2001); David Kennedy, The Disciplines of International Law & Policy, 12 Leiden J. of Int'l Law, 83- 101 (1999); Yasuaki Onuma, When Was the Law of International Society Born? – An Inquiry of the History of International Law from an Intercivilizational Perspective, 2 J. Hist. of Int’l L., 1-66 (2000);  Primitive Legal Scholarship, 27 Harv. Int'l L. J. 1 (1986); International Law and the Nineteenth Century: History of an Illusion, 65 Nordic J. Int’l L. 385 (1996); The Move to Institutions, 8 Cardozo L. Rev. 841 (1987); Carl Landauer, J.L. Brierly and the Modernization of International Law, 25 Va. J. Transnat’l L. 881 (1993); Antony Anghie, Francisco de Vitoria and the Colonial Origins of International Law, 5 Social & Leg. Stud., 321 (1996); Hugo Grotius and International relations (Hedley Bull et al. eds., 1990) (especially pp. vii-viii, 1-6, 51-64);  Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument 52-191 (1989); Antony Anghie, The Nineteenth Century: Positivism and the Colonial Encounter, Creating the Nation State: Colonialism and the Making of International Law (S.J.D. dissertation, Harvard Law School 1995); David Bederman, The 1871 London Declaration, Rebus Sic Stantibus and a Primitivist View of the Law of Nations, 82 Am. J. Int'l L. 1 (1988); Nathaniel Berman, But the Alternative is Despair: European Nationalism and the Modernist Renewal of International Law, 106 Harv. L. Rev. 1792 (1993).

On center/periphery relations in the international legal order: James Gathii, International Law and Eurocentricity 9 European Journal of International Law (1998) 184-211;  Antony Anghie, Imperialism, Sovereignty and the Making of International Law, (Cambridge, UK ; New York : Cambridge University Press, 2005); Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law (Mancester, 2000); Balakrishnan Rajagopal, International Law From Below: Development, Social Movements and Third World Resistance (Cambridge Press, 2003).
For an excellent article summarizing the current status of scholarship in the field of history of international law and analyzing possible developments in the future, see:  MARTI KOSKENNIEMI, Why History of International Law Today?, Rechtsgeschichte 61 (2001).
For recent scholarship re-examining the history of international law through the lens of gender, see: JOCELYN CAMPANARO, Women, War and International Law:  The Historical Treatment of Gender-Based War Crimes, 89 Geo. L.J. 2557 (2001).

For an example of a sociologically-oriented approach to the study of the history of international law, see BENEDICT KINGSBURY, First Amendment Liberalism as a Global Legal Architecture: Ascriptive Groups and the Problems of the Liberal NGO Model of International Civil Society, 3 Chi. J. Int’l L. 183 (2002).

Earlier historical works include: 

Arthur Nussbaum, A Concise History of the Law of Nations (1954) (a short standard history); 

W. Schiffer, The Legal Community of Mankind (1954) (skeptical naturalist analysis of the history of scholarship as a prologue to the League of Nations and U.N.); Ehrlich, The Development of International Law as a Science, 105 Rec. des Cours 172 (1962) (linear and somewhat superficial treatment of classic international legal scholarship); Gross, The Peace of Westphalia 1648-1948, 42 Am. J. Int'l L. 20 (1948) (positivist account of continuing influence of the Westphalian conceptual system on post-WWII international law); Nicholas Onuf, International Legal Order as an Idea, 73 Am. J. Int'l L. 244 (1979) (interesting analysis of post-1800 scholarship); J.H.W. Verzijl, International Law in Historical Perspective (1968) (a standard doctrinal history of international law).

Questions for Discussion:

· What roles do you see historical narratives playing in constructing the discipline of international law -- stories about origins, narratives of progress, doctrines rooted in "custom."

· In the casebook's "Historical Introduction," do you discern an argument?  About international law's status or nature?  About universalism or multiculturalism?  What role do violence and war play?  Is the discipline itself figured as an actor?  Is it reasonable?  Pragmatic?  Principled?  Reactive?

· How continuous is the history?  Where do intellectuals figure in its development?  How much of the transformative energy comes from struggle within the discipline?  Between philosophies?  Generations?  Among national or cultural approaches?  Where is the current avant-garde?

· How does Berman's project differ from that of DHPSS?  How would Berman read this 2001 casebook?  Is it still "modernism?"  What do you make of Berman's comparison of artistic and legal intellectuals?

Assignment 3
I. Origins
C.  A Doctrinal Sources: Custom and Norms
 

1. Doctrinal Machinery to Identify Sources
Readings: 

· *DHPSS:
56-68 (A.38, Schachter, general, Paquete Habana, McDougal, notes)

· *DM:
Chart: The Order of Sources Doctrine

· *DM:
Chart: The Structure of Sources Doctrine

Background:

David Kennedy, A New Stream of International Law Scholarship, 7 Wisc. Int. L. J., 28-39 (1988); The Sources of International Law, 2 Amer. Univ. J. Int. L. & P. 1-96 (1987).

Questions for Discussion:

· Why do international law materials devote such a great deal of energy to the "sources" of normative authority?

· What does Schachter mean by “intellectual instrument…for providing objective standards of legal validation” on page 57?

· What does it mean to have converted the philosophical or political question of law's binding force into a doctrinal issue?  

· What does it mean to create law out of politics? To remove the "subjective" from law?  

· Try answering the questions on pages 54 and following.  Can you imagine yourself arguing for one or another position as an attorney?


· The doctrines about sources are reminiscent of private law doctrines about contract.  What about the fact that these are states?  What's sovereignty got to do with it?  International sovereignty?  Public order?  

· Is there a difference between international norms created "publicly" and "privately?"

· In historical terms, does the Paquete Habana move things forward? Backward? How practical is the court’s sources methodology?

Assignment 4
I. Origins
C. Doctrinal Sources: Custom and Treaty
 

2. Custom
Readings

· *DHPSS:  
68-87 (S.S. Lotus, Nuclear Weapons)

· *DHPSS:  
105 (Weil, "Relative Normativity")

Background:

David Kennedy, The Nuclear Weapons Case: International Law at the Close of the Turn of the Twentieth Century in  SEQ CHAPTER \h \r 1International Law, the World Court and Nuclear Weapons, edited by Philippe Sands, 460 (1999); J. Patrick Kelly, The Twilight of Customary International Law, 40 Va. J. Int’l L., 449-543; Edward Morgan, Internalization of Customary International Law: An Historical Perspective, 1 Yale J.of Int. L. 63 (1987); Hilary Charlesworth, The Unbearable Lightness of Customary International Law, 92 Proceedings of the American Society of International Law, 44 (1998); Matthew Craven, Legal Differentiation and the Concept of Human Rights Treaty in International Law, 11 European J. Int’l L., 489-519 (2000); DHPSS: 87-92 (Asylum Case - Rights of Passage Case), 92-95 (North Sea Continental Shelf Case), 96-99 (Nicaragua Case) 100-105 (non-consenting states and persistent opposers).

After years of relative scholarly neglect, customary international law has recently been a subject of academic controversy, often in connection with its reception in U.S. law (see assignment 7).

1. Rational Actor (Realist) Description
Some commentators argue that in the few instances where state practice appears consistent with regard to a particular legal norm, this adherence derives from a convergence of state interests rather than a sense of legal obligation. Because rational choice rather than opinio juris motivates state practice in all regards, CIL does not have independent normative force.  See Jack Goldsmith and Eric Posner, Understanding the Resemblance between Modern and Traditional Customary International Law. 40 Va.J. Int’l L., 639 (2000).

In response, some argue that rational choice theory can accommodate the formation of CIL by taking into account a broader range of state interests, such as the desire for stability and cooperation or the desire for international credibility. In effect, these scholars use rational choice theory to explain and legitimate CIL.  See Edward T. Swaine. Rational Custom, 52 Duke L.J., 599; Mark A. Chinen, Game Theory and Customary International Law: A Response to Professors Goldsmith and Posner, 23 Mich. J. Intl. L. 143 (2001).

Professor Andrew Guzman argues for a recasting of CIL under a “reputational” model. CIL compels compliance by threatening a state’s reputation as a law-abiding and reliable member of the international community.  Under this theory, legal obligation arises if states other than the breaching state feel that the obligation is present.  Widespread state practice takes a back seat to the opinio juris of the community of states evaluating the reputation of the breaching state. By arguing that reputational concerns constitute state interest and compel compliance, this model purports to subsume the concerns raised by the rational actor theorists.  See Andrew Guzman. A Compliance-Based Theory of International Law. 90 Cal. L. Rev., 1823 (2002).

2. Problems with Democratic Process, Problems with Incorporation into US Fed Common Law

Some have pointed out that the creation of CIL is not rooted in a democratic process. The current system gives the courts too much discretion in their ability to determine which norms meet the CIL threshold. See Paul Stephan, AEI Conference Trends in Global Governance: Do They Threaten American Sovereignty? Article and Response: International Governance and American Democracy. 1 Chi. J. Int’l L., 237, 238 (2000).

Furthermore, some scholars criticize the generally established position that CIL is a form of US Federal common law. They argue that the incorporation of CIL into a Federal common law violates fundamental constitutional principles. For example, applying the last-in-time rule to norms designated by the court as CIL, and hence federal common law, would allow the court to trump prior legislation and treaty. In effect, this gives the court the power to use federal common law to trump the very statutes that federal common law was designed to implement. See Curtis Bradley and Jack Goldsmith, Customary International Law as Federal Common Law: A Critique of the Modern Position, 110 Harv. L. Rev., 815, 843 (1997)

Defenses to the traditional incorporation of CIL into Federal common law are numerous. See

Gerald L. Neuman, Sense and Nonsense About CIL: A Response to Professors Bradley and

Goldsmith, 66 Fordham L. Rev. 371 (1997); Beth Stephans, Federalism and Foreign Affairs:

Congress Power to ‘Define and Punish... Offenses Against the Law of Nations, ‘42 Wm. & Mary L. Rev., 447 (2000); Harold Hongjukoh, Commentary: Is International Law Really State Law?, 111 Harv. L. Rev., 1824 (1998); Ryan Goodman and Derek Jinks, Symposium: Human Rights on the Eve of the Next Century: UN. Human Rights Standards & U.S. Law: Filartiga’s Firm Footing: International Human Rights and Federal Common Law.

3. General Attacks on CIL: Requirements of CIL too Vague to Constitute a Legitimate Source for CIL, No State Practice, Develops too Rapidly, Intrusive into Domestic Law.

Many international law scholars have pointed out fundamental difficulties with Customary International Law. State practice is rarely both widespread and consistent and scholars often disagree about what criteria courts should adopt in their analysis. Furthermore, some critics have pointed out that the process by which custom becomes law is inherently circular. If a customary norm requires widespread state practice arising out of a sense of legal obligation in order to be deemed CIL, then CIL merely describes rules rather than creating them. See Anthony D ‘Amato, The Concept of Custom in International Law. Cornell Univ. Press (1971); J. Patrick Kelly, The Twilight of Customary international Law, 40 Va.J. Int’l L., 449; Phillip R. Trimble, A Revisionist View of Customary International Law, 33 UCLA L. Rev., 665 (1986).

Furthermore, when declaring that a certain norm has reached the level at which it can be considered customary international law, the courts increasingly rely on proclaimed opinio juris rather than empirical verification of state compliance.  In addition, courts have allowed modern CIL to develop at an increasingly rapid rate, and that it has become increasingly intrusive into state sovereignty where it purports to regulate a state’s interaction with it’s citizens in many fields traditionally left to domestic law. See Curtis bradley  and Jack Goldsmith, Customary International Law as Federal Common Law: A Critique of the Modern Position, 110 Harv. L. Rev., 815, 839 (1997).

Questions for Discussion:

· The casebook begins with custom, although treaties are now thought the pre-eminent source of international law --- there are more of them, they seem less normatively problematic from a consensual point of view.  Why do you think they did so?

· If sources of law differ in their pedigree, do they differ also in their normative force? Is it on/off? More relative than that?

· We can now begin to develop a sense for changes in international law in this century. What can we say about the history of international law in this century from the three points of Paquete Habana (1900), Lotus (1927), Weil (1983), and Nuclear Weapons (1996)?

· Can you fit the Paquete Habana (1900) and Lotus (1924) into the conventional story of international law’s movement from nineteenth century positivism to something more modern after World War I?  How about the narrative of the discipline’s 19th century progress from naturalism to positivism? Are either of these cases “traditional”? “modern”? “transitional”?

· Perhaps custom structures the background norms, allowing more detailed substantive matters to be handled by treaty. Is Paquete Habana about background or foreground? Lotus? 


· What do you make of the fact that the status of international law in the U.S. legal system required adjudication as late as 1900?

· Are Lotus and Paquete Habana consistent?

· If we take the short Weil paragraph as typical of the post-1950 period, what has happened to the Lotus world?  What could "relative normativity" mean?  Has the system matured or collapsed?

· The private law analogy, which seems appropriate for treaties, seems less so for custom.  Is there an analogy between the custom/treaty and public/private distinctions?

· What do you make of the argument in Lotus? Is it conceivable that a system based on the "principle of freedom" and one based upon its antithesis will yield "the same result?"  How does this configure the public?  What result for the distinction between treaty and custom?

· As you consider the results of the various sources cases, do you find the doctrinal rhetoric of sources helpful? Argumentatively persuasive? "Realistic?"  Institutionally satisfying?  What do the results suggest about international law as a response to war?  As a form of peace?  As a process?

Assignment 5
I. Origins

C. Doctrinal Sources: Custom and Treaty

 

3. Treaties & Special Problems
Readings:

· *DHPSS:  
108-118, (general, codification, relations between treaty and custom); 451-457 (Vienna Convention, definition of a treaty); 

457-462 (unilateral declarations, Nuclear Tests Case, Burkina Faso/Mali);

462-466 ("non-binding agreements");

105-108 and 532-536 (jus cogens)

· *DM:
Charlesworth and Chinkin, The Gender of jus cogens, 15 Hum. Rts. Q., 66-76 (1993) (excerpts)


· *DHPSS:  
553-568 (fundamental change of circumstances, Fisheries Case, war, Techt v. Hughes)

· *DM:   
International Load Line Convention Case 
Background:

Hilary Charlesworth, Worlds Apart: Public/Private Distinctions in International Law, Feminist Debates around the Public and Private 243 (M. Thorton, ed.,1995); Berta Esperanza Hernandez-Truyol, Crossing Borderlands of Inequlity with international Legal Methodologies – The Promise  of multiple Feminisms, German Yearbook of International Law  (vol. 44) (Berlin: 2002); David Bederman, The 1871 London Declaration, Rebus Sic Stantibus and a Primitivist View of the Law of Nations, 82 Am. J. of Int. L. (1988); Araujo, Anti-Personnel Mines & Peremptory Norms of International Law: Argument and Catalyst,30 Vanderbilt J. of Transnational Law, 1 (1997).

DHPSS:   431-463 (conclusion, entry into force); 487-503 (invalidity, termination, suspension); 

Questions for Discussion:
· Is a "non-binding agreement" the same as a "relatively normative" custom?  If Schachter expresses the consciousness of the post-war period, how do the "progressive development" projects of the 1960s and 70s differ from "codification" projects of the 1920s?  Is "third world" participation a factor or a coincidence?  How might Schachter have dealt with the problem of unilateral declarations posed by the Nuclear Tests Case?

· Arguments about both consent and justice or equity are present in talk about doctrines of treaty formation and stability such as pacta sunt servanda as well as in doctrines about treaty termination such as rebus sic stantibus.  So what?

· What do you make of jus cogens?  A doctrinal trivia?  A central issue of treaty law?  How do you explain the lack of cases?  Why is this a doctrine about treaties rather than about the strength of the substantive norms involved --- why not mandatory sentencing rather than tinkering with the effect of genocide on capacity to contract?

· How do you account for the political energy expended to get norms recognized as jus cogens?  Is there a relationship between substantive hyperbole and remedies?  Does jus cogens have a gender?  Do treaties and custom also have a gender? What about sources doctrine? What about states?

· What about war --- should all bets be off? 

Assignment 6 (Omitted Fall, 2007)
I. Origins
C. Doctrinal Sources: Custom and Treaty
 

4. General Principles, Equity and the Soft Law of Declarations and Resolutions
Readings:
· *DHPSS:
118-134 (Schachter, Mann, Friedmann, private law analogy)

· *DHPSS:
142-158 (Filartiga, Schachter)

· *DM:
Sinha, Perspective of the Newly Independent States on the Binding Quality of International Law (1965) in Snyder and Sathirathai Third World Attitudes Toward International Law, 23-31  

· *DM:
James Gathii, International Law & Eurocentricity  9 European Journal of International Law, 184-211 (1998) 

Background:

For Third World approaches to the problem of sources, see: Anand, Attitude of the Asian-African States Toward Certain Problems of International Law (1962) in Snyder and Sathirathai Third World Attitudes Toward International Law, 5-22; Yougindra Khushalani, Human Rights in Asia and Africa (1983) in Snyder and Sathirathai Third World Attitudes Toward International Law, 321-338; Jack Donnelly, Human Rights and Human Dignity: An Analytic Critique of Non-Western Conceptions of Human Rights (1982) in Snyder and Sathirathai, 341-357; Robert Meagher, An International Redistribution of Wealth and Power, A Study of the Charter of Economic Rights and Duties of States (1979); Mutua, The Banjul Charter and the African Cultural Fingerprint: An Evaluation of the Language of Duties, 35 Virg. J. of Int'l L., 339-380. See also David A. Westbrook, Islamic International Law and Public International Law: Separate Expressions of World Order, 33 Va. J. Int’l L., 819-97 (1993).
On alternative sources of international law see: Falk, On the Quasi-Legislative Competence of the General Assembly, 60 Amer. J. Int. L. 782 (1966); Graeme B. Dinwoodie, A New Copyright Order: Why National Courts Should Create Global Norms, 149 U. Pa. L. Rev., 469-580 (2000); A. Michael Froomkin, Semi-Private International Rule-Making: Lessons Learned from the WIPO Domain Name Process, in Christopher T. Marsden, Regulating the Global Information Society (2000)

Other classics in the emergence of a “third world” approach to international law include: Abi, Saab, Georges,  “The Newly Independent States and The Rules of International Law,” 8 Howard Law Journal 95 (1962); Anand, R. P., “Attitude of the Asian-African States Towards Certain Problems of International Law,” 15 International and Comparative Law Quarterly 55 (1966); Guha Roy, S. N., « Is the Law of Responsibility of States for Injuries to Aliens A Part of Universal International Law?” 55 American Journal of International Law 863 (1961); Falk, Richard, “The New States and International Legal Order,” 118 Recueil des Cours 1 (1966-II).

Questions for Discussion:

· What about cultural diversity, cultural relativism and so forth?  The first wave of scholarship developing a "third world approach" to international law used sources doctrine to focus attention on the exclusion of third world nations from the origins of international law and to build a basis for third world participation, in part through doctrines of state succession and regional custom.  

· The status of General Assembly Resolutions was a preoccupation of international law scholars in the sixties and seventies.  To oversimplify, radicals (including some socialist and third world scholars) sought to give them force, liberals proposed creating a new category of "soft law," and conservatives thought them simply hortatory.  How might we evaluate these political strategies?  How might we compare this moment to that of "relative" normativity and "non-binding agreements?" Does the hierarchy of treaty and custom have a center/periphery tilt?  How about that of treaty-custom/general principles?  Do rules favor the weak?  Conversation the strong? The reverse?

· Is there a politics of sources doctrine?  How confident can we feel about the politics of preferring treaties or principles or custom?


· As Mutua suggests, third world international law scholars (such as Khushalani) often argued that their societies "had" human rights just like the West, arising from different cultural or religious traditions.  Some scholars from the center contested this claim.  The issue feels somewhat different today, as we will see.  Cultural diversity now seems rather to challenge than confirm the universality of human rights norms.  What do you make of this switch?  How can such a reversal be squared with a narrative of "consensual" principles or a historical process of progressive "harmonization?"

Assignment 7
I. Origins

C. Doctrinal Sources: Custom & Treaty



5. Reception of International Law in U.S. Law

Readings:

· *DHPSS:
159-180 (International law “as law”, Henkin, judicial application) 

Optional:
· DM:
Bradley and Goldsmith, “Customary International Law as Federal Common Law: A Critique of the Modern Position,” 110 Harvard Law Review 815 (1997). 
· DHPSS
195-205 (Treaties, Federalism, Missouri v. Holland)

Background:

Newman, “Sense and Nonsense About Customary International Law: A Response to Professors Bradley and Goldsmith,” 66 Fordham L. Rev. 371 (1997); Jack L. Goldsmith, Understanding the Resemblance Between Modern and Traditional Customary International Law, 40 Va. J. Int’l L., 639-72 (2000); Curtis A. Bradley, Pinochet and International Human Rights Litigation, 97 Mich. L. Rev., 2129-84 (1999); Detlev F. Vagts, The United States and Its Treaties: Observance and Breach, 95 Am. J. Int’l L., 313-34 (2001).

On the ‘dialogue federalism approach’ for the incorporation of human rights law in the USA, see Catherine Powell, Dialogue Federalism: Constitutional Possibilities for Incorporation of Human Rights Law in the United States, 150 U. of Penn. L. rev. 1 (2001).

On the debate on the role of customary international law in the American federal common law system, see by Daniel Meltzer, Customary International Law, Foreign Affairs, and Federal Common Law, 42 Virginia J. of Int’l L. 2, (2002).

Questions for Discussion:

· What is the role of international lawyers in the reception of international law? What impact does reception have on international law?


· Would “reception” look differently if we thought of international law as a custom rather than a treaty? As principles rather than rules? As a sensibility rather than a legal regime? As a political project? As a professional commitment?


· International law is not only different in different locations and periods, it is also “received” differently in every legal culture and in different policy sectors.  These materials concern the U.S. reception – a complex and contested matter of domestic public law.  How are we doing?

· Bradley & Goldsmith take on a generation of settled judicial interpretation – what do you make of their arguments? The DHPSS response?

Assignment 8
I. Origins
D. Institutional Establishment
Readings:

· *DM:
Corbett, What is the League of Nations?, British Yearbook Int. L., 119-148 (1924) 
· *DM:
Kirgis: International Organizations In Their Legal Setting, 1-6 (1977) 

· *DM:
Roland Barthes, The Eiffel Tower
Background:

The Covenant of the League of Nations, The Charter of the United Nations; 

David Kennedy, A New Stream of International Law Scholarship, 7 Wisc. Int. L. J. , 39-49 (1988); The Move to Institutions, 8 Cardozo L. R., 841 (1987); 

Leo Gross, The Peace of Westphalia 1648-1948, 42 A.J.I.L., 20 (1948).

Questions for Discussion:

· Corbett is struggling to think about international institutions in the terms familiar to public international lawyers of the day --- how's he doing?  In what ways is Corbett a man of his time? 


· Sovereignty – a bundle of rights?  More than the sum of its parts? Personality? Can we say more now than in the casebook introduction about the authenticity of politics and the artificiality of law?

· "International Organizations," like "international law" and "international relations" might be seen as an independent discipline with its own history as well as its own political, methodological and professional character.  Comparing the Kirgis history with that of DHPSS, how do these disciplines distinguish themselves?  Does Kirgis have room for Corbett in his story?

Assignment 9
II. History of Ideas

A. The 1648 Westphalian Watershed: Precursors and the 18th Century
Readings:

· *DM:
Antony Anghie, Francisco de Vitoria and the Colonial Origins of International Law, 5 Social & Leg. Stud., 321 (1996) (excerpts)

· *DM:
Emerich de Vattel, The Law of Nations, or the Principles of Natural Law Applied to the Conduct and to the Affairs of Nations and of Sovereigns (Charles G. Fenwick trans., 1916) (translation of 1758 French edition) (excerpts) 
Background:

David Kennedy, Primitive Legal Scholarship, 27 Harv. Int'l L. J., 1 (1986);

Arthur Nussbaum, A Concise History of the Law of Nations,1-114 (1954) (chapters covering ancient Orient, Greece and Rome, Middle Ages, and "modern" times until the Thirty Years' War); 

Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument, 73-98 (1989) ("early scholarship"); 

Luis Rivera, A Violent Evangelism; The Political and Religious Conquest of the Americas.

Questions for Discussion:

· International legal scholars generally date the beginning of their discipline to the Peace of Westphalia in 1648. Earlier scholarship is generally considered significant only as a precursor -- foreshadowing later doctrinal developments or embodying, in nascent form, later visions of international law.  It is remembered as intellectually immature, entangled with religious belief, and conflating the domestic and the international.  The two centuries after 1648 are often remembered as the "age of philosophy," an extended scholarly debate between natural law and positivism in which positivism gradually took the upper hand. It is also remembered as the period in which international law was disentangled from the religious and domestic spheres, and in which scholars opened their eyes to methodological concerns.  What do you make of the significance of 1648 in light of the readings?

· If pre-1648 scholarship is misunderstood today, what is it that makes it "sharply different" from post-1648 scholarship?  Does Vattel seem all that different from Vitoria or Grotius?  How? Is his account of the law of nations less mystical, more secularized?  Does it distinguish between the international and the domestic in a new way?  Does it deal with the problem of conflict between sovereign freedom and the normative order in a new way?  Why does 1648 continue to loom so large in our stories of the origins of international law?

· How should we remember Vitoria?  As someone working out the conditions for order among independent sovereigns?  Or as someone responding to the implications of the colonial encounter?  Are the very foundations of international law inextricably caught up with colonialism?  

· Like some of the pre-Westphalian scholars, Vattel seems to locate the sources of many international rights and obligations in the domestic sphere--in obligations owed by the sovereign or nation to itself.   What do you think of the way he uses this device to justify the colonial encounter--every Nation has an obligation to cultivate the soil; the wandering tribes of America have failed in this duty and do an injury to other Nations by claiming more land than they can cultivate; and the European Nations have a corresponding right to colonize tribal lands.  How would Anghie read Vattel?

· What relation does Anghie have to the tradition of “third world” thinking we encountered in Assignment 6?

Assignment 10
II. History of Ideas

B. The Nineteenth Century: A Classical Period
Readings:

· *DM:
Henry Wheaton, Elements of International Law: with a Sketch of the History of the Science, (1836) (excerpts)

· *DM:
Annelise Riles, Note: Aspiration and Control: International Legal Rhetoric and the Essentialization of Culture, 106 Harv. L. Rev., 723 (1993) (excerpts)

Background:

Antony Anghie, Finding the Peripheries: Sovereignty and Colonialism in Nineteenth Century International Law, 40 Harv. Int'l L. J., 1-80 (1999) (exerpts)

Onuma Yasuaki, "Japanese International Law" in the Prewar Period: Perspectives on the Teaching and Research of International Law in Prewar Japan, 29 Jap. Ann. Int'l L., 23 (1986)

David Kennedy, International Law and the Nineteenth Century: History of an Illusion, 65 Nordic J. Int'l L., 385 (1996) (excerpts)

Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument 98-130 (1989) ("traditional" and "professional" international law; see esp. pp. 106-08, 116-19, 121-23, 127-30); 

David Bederman, The 1871 London Declaration, Rebus Sic Stantibus and a Primitivist View of the Law of Nations, 82 Am. J. Int’l L. 1 (1988); 

Arthur Nussbaum, A Concise History of the Law of Nations 115-250 (1954) (chapters covering from the Peace of Westphalia to the Napoleonic Wars, and from the Congress of Vienna to World War I);

You might wish to compare the selection from the first edition of Wheaton included in the distributed materials with the same sections of later editions, particularly Henry Wheaton, Elements of International Law (1866).

Questions for Discussion:

· The discipline of public international law looks back on the nineteenth century in various ways.  For some it is the period of philosophical debate in which positivism displaced naturalism; for others it is the period of magisterial doctrinal synthesis, the "classic" or "traditional" international law.  Sometimes nineteenth century international law is figured as a partial or immature precursor to modernism, although for most it is treated as a unified system against which to react.


· What is/was/are “positivism?” A culture? A method? A theory?….

· Each of the contemporary writers in this set of materials enlists an image of nineteenth century international law in a contemporary project of criticism and methodological innovation.  How?  What are their projects?  Are they related or compatible?  Are their nineteenth centuries related or compatible?  How would Riles or Anghie read Wheaton’s classic text? Onuma?

· In light of Wheaton's disclaimer that there is a "universal" international law, what can be said about the relationship between universality and colonialism or the role of the colonial encounter in international law's formation?

· Are the following hypotheses about the 19th century borne out by the readings?

· that the "discipline" was less coherent early than later in the century 

· that the naturalist-positivist philosophical debate wasn't experienced as particularly important

· that people did not agonize over whether international law existed, could be separated from politics, could bind sovereigns, etc.

· that the century saw a slow consolidation of a specific project of sovereignty which included:

a) a move from diverse and overlapping sovereign rights and powers toward an idea of a unified sovereignty;

b) a move to consolidate territory as the mark of sovereign boundaries;

c) a move from divergent international laws for different regions or orders to a single international law, with the allocation of territory among sovereigns as the reason and method for this unification;

d) a move toward the idea of interchangeable and equal sovereigns;

e) a move to the idea of a universal system unified by law--ratifying the colonial land grab;

f) a move to a law without content except for procedural sovereign boundaries: doctrines about sources, statehood and jurisdiction;

g) the slow emergence of a public/private dichotomy of significance for international sovereign rights

Assignment 11
II. History of Ideas
C. Early Modernism: The Interwar Period
Readings:

· *DM:
Alvarez, The New International Law, Grotius Society, 35-51 (April 16, 1929)

· *DM:   
Jessup, The Functional Approach as Applied to International Law, (1928)

· *DM:   
Redslob, The Problem of Nationalities, Grotius Society, 21-32 (April 16, 1929)

· *DM:   
Detlev Vagts, International Law in the Third Reich, 84 A.J.I.L., 661 (1990) (excerpts)

Background:

Alejandro Alvarez, International Law and Related Subjects from the Point of View of the American Continent, (1922) Carnegie Endowment;

Hans Morgenthau, Positivism, Functionalism and International Law, 34 A.J.I.L., 260 (1940); 

Carl Landauer, J.L. Brierly and the Modernization of International Law, 25 Vanderbilt J. of Transntl. L., 881 (1993).

You may wish to review the Lotus Case at DHPSS 63 which we read in Assignment 4, and Nathaniel Berman's essay on cultural modernism in international law which we read in Assignment 2.

For a fascinating treatment of international law's approach to nationalism during the period, which includes (at pages 1808-1821) an analysis of Redslob's essay, see: Nathaniel Berman, 'But the Alternative is Despair:' Nationalism and the Modernist Renewal of International Law, 106 Harv. L. Rev., 1793 (1993).

For an interesting historic piece on the tendency of economic change to run ahead of political adjustments as the causes of war, see Eugene Staley, War and the Private Investor, A Study in the Relations of International Politics and International Private Investment (New York: 1967).

For the origins and development of the discipline international institutions in the period, see David Kennedy, The Move to Institutions, 8 Cardozo L. R., 841 (1987).

For classics of the discipline of international relations in the period, see: Harold Nicolson,     Peacemaking 1919 (1933, 2nd ed. 1939) and Diplomacy (1939, 2nd ed. 1950) or E.H. Carr, International Relations Between the Two World Wars, 1919-1939 (1947) and The Twenty Years Crisis (1939, 2nd ed.1946).

Alvarez's call for codification was in tune with a number of efforts made during the period to codify international law.  On these developments, you might review DHPSS 97-100 and see E. Nys, The Codification of International Law, 5 A.J.I.L., 871 (1911) and Report of the First Conference for the Codification of International Law, Research Committee of the Geneva Office, League of Nations Association (March 1930).

Questions for Discussion:

· Like the nineteenth century, the interwar period is remembered by the discipline in a variety of quite different ways.  For international relations, this is the field's formative --- and classical --- period, the nineteenth century important only for diplomatic history and political philosophy.  For international institutions, this is also the formative era, if a disappointing one, the nineteenth century remembered for precursors.  Public international law now remembers two quite different interwar traditions --- an experimental and progressive modernism associated with Wilson, the League and questions of minorities, mandates, labor, social issues, women's rights and self-determination; and a tradition doctrinal period of high positivism associated with much academic literature, the codification projects and jurisprudence of the Permanent Court of International Justice.  All these recollections read a distinctive "modernism" into the period.  

· What is new and modern about the international law of the inter-war period?  In what ways does it seem old to us now?

· How might the Lotus Case be seen as part of these new modernisms?

· What is distinctive about Alvarez's clarion call?  How is his call for an "American" international law related to postwar calls for a "third world" voice?  What does he mean by "scientific?"

· What about the Nazis?  In which of these modernisms do they participate? 

Assignment 12
II. History of Ideas

D. Modernism Into Pragmatism After 1945
Readings:

· *DM: 


Conditions of Admission of a State to Membership in the U.N. Advisory    


Opinion of May 28th, 1948, I.C.J. (opinion of Alvarez)

· *DM:   

M. McDougal, Law and Power, A.J.I.L., 102 (1952)
Optional:

· DM:   


P. Potter, Liberal and Totalitarian Attitudes Concerning International      


Law and Organization, A.J.I.L., 327 (1951) 

· DM:   


P. Potter, The Alternative to Appeasement, A.J.I.L.,394 (1946)

· DM:   
Q. Wright, International Law and Ideologies, A.J.I.L., 616 (1954)

· DM:   
J. Kunz, The Swing of the Pendulum: From Overestimation to                                                 
Underestimation of International Law, A.J.I.L.,135 (1950)

Background:

Martti Koskenniemi, Out of Europe: Carl Schmitt, Hans Morgenthau, and the turn to “international relations”, The Gentle Civiliser of Nations: The Rise and Fall of International Law 1870 – 1960, Cambridge Univ. Press, (2001)

Martti Koskenniemi, Lauterpacht: the Victorian tradition in international law, The Gentle Civiliser of Nations: The Rise and Fall of International Law 1870 – 1960, Cambridge Univ. Press, (2001)

David Kennedy, The International Style in Postwar Policy Pragmatism, 1 Utah L. Rev., 7 (1994) (pages 29-59 concerning Hans Kelsen)
Other pieces which give some flavor for U.S. International law in the fifties include:

Herbert Briggs: Power and International Organization, A.J.I.L., 664 (1945); The Problem of World Government A.J.I.L., 435 (1947); Ernst Haas, Beyond the Nation State: Functionalism and International Organization (1948); C. Eagleton, The Task of an International Lawyer A.J.I.L., 435 (1947); Self-Determination in the United Nations A.J.I.L., 88 (1953); M. Hudson, Integrity of International Instruments, A.J.I.L., 105 (1948); M. McDougal, Peace and War: Factual Continuum With Multiple Legal Consequences A.J.I.L., 63 (1955); International Law, Power and Policy: A Contemporary Conception, (1954); The Realist Theory in Phyrric Victory, A.J.I.L., 377 (1955); Louis Sohn and Granville Clark, World Peace through World Law: Two Alternative Plans; Kurt Wilk, International Law and Global Ideological Conflict: Reflections on the Universality of International Law, A.J.I.L., 648 (1951); Philip Jessup, Transnational Law (1956); J. Kunz, The Changing Law of Nations, A.J.I.L., 77 (1957); Harold Laswell and Myres McDougal, The Identification and Appraisal of Diverse Systems of Public Order, 53 A.J.I.L., 1 (1959). Detlev F. Vagts, Carl Schmitt in Context: Reflections on a Symposium, 23 Cardozo L. Rev 6 (2002) (discussion on whether the corpus of a scholar is still worthy of study despite his bad behavior).

Questions For Discussion:

· The immediate post-war and early Cold War years were complex ones for the international law establishment in the U.S.  Despite numerous doctrinal and institutional developments, the discipline seemed stuck in methodological debate and existential anxiety.  Some seemed rooted in the pre-war doctrinal world which felt threatened on every front --- even, or perhaps particularly, by internationalists engaged in the United Nations.  Some were U.N. enthusiasts, yet experienced the Charter and U.N. legal system in formal, constitutional terms --- about which they might be either hard-boiled or idealistic, but which either way would seem unduly formal to lawyers today.  Throughout the period, with the exception of the McDougal school, the discipline was slow to engage methodological changes which were transforming other American law disciplines in the wake of the New Deal and legal realism --- including engagement with other disciplines like political science, international relations, economics, sociology and so forth.

· To what extent do these writers seem to share an "internationalist" perspective?  In what sense are they "for" the international?

· What international are they for?  Is it the combination of international administration, pragmatic problem solving, social justice, universality, human rights, and so forth which we now associate with international law?

· Can you trace the development of a metropolitan perspective, of a sense for international law's universality, density and commitment to social justice?

· Are these people "liberals?"  How do you imagine them situated in contemporary political discourse about American exceptionalism, nuclear armament, the Korean War?  What about McCarthyism?  Are any of these people "Cold War Liberals?"  How could we know?

· McDougal and his followers have been seen for a generation both as rebels against the postwar consensus and as peculiarly American scholars.  For the McDougalian alternative to DHPSS see: McDougal and Riesman International Law in Contemporary Perspective: The Public Order of the World Community, Cases and Materials (1981).  See also: Harold Laswell, World Politics Faces Economics (1945) and Reisman, Systems of Control in International Adjudication and Arbitration: Breakdown and Repair (1992).  Their effort was the first and most sustained of periodic U.S. efforts to "bring international law up to date."  Indeed, it foreshadowed a tradition calling for a renewal of the field.

Assignment 13
II. History of Ideas

E. Modernism Reviewed and Renewed: Liberalism 1960-1980

Readings:

· *DM:   
Oscar Schachter, Dag Hammarskjold and the Relation of Law to Politics, 56 Am. J. Int'l L., 1 (1962)

· *DM:   
Wolfgang Friedmann, United States Policy and the Crisis of International Law, 59 Am. J. Int'l L., 857 (1965) 

· *DM:   
Wolfgang Friedmann, The Relevance of International Law to the Processes of Economic and Social Development, 60 ASIL Proc., 8 (1966)

· *DHPSS:  
1-39 and preface to the fourth edition

Background:

Other classics of pragmatism and liberalism include: Helen Silving, In Re Eichmann: A Dilemma of Law and Morality, 55 Am. J. Int’l L., 307 (1961); Wolfgang Friedmann, The Changing Structure of International Law (1964); Half a Century of International Law, 50 Va. L. Rev., 1333 (1964); Law and Politics in the Vietnamese War: A Comment, 61 Am. J. Int'l L., 776 (1967); The Reality of International Law--A Reappraisal, 10 Colum. J. Transnat'l L., 46 (1971); and special tributes to Wolfgang Friedman, 10 Colum. J. Transnat'l L., 4 ff. (1971); Louis Henkin, How Nations Behave (1968); I reviewed the 1979 second edition in 21 Harv. Int'l L. J., 301 (1980); Abram Chayes, Thomas Ehrlich and Andreas Lowenfeld, The International Legal Process (1968); The Cuban Missile Crisis, (1974); Henry J. Steiner and Detlev Vagts, Transnational Legal Problems: Materials and Text, (1968); The Relevance of International Law (Deutsch and Hoffmann eds., 1968); Richard Falk, The Status of Law in International Society vii-xii, 41-59 (1970); Andreas Lowenfeld, 1 International Economic Law: International Private Trade, (1975); 2 International Economic Law: International Private Investment, (1976); Fisher, Points of Choice, (1978).

Questions for Discussion:

· In many ways, the Fifties had been a decade of turmoil in international law.  The Sixties was one of consolidation and renewal.  A younger group of self-conscious liberals came to dominate the field in the U.S., developing the voice that animates the DHPSS casebook.  The Kennedy administration, the Eichmann trial, the U.N. of Dag Hammarskjold, decolonization, enthusiasm for Great Society programs in the U.S.--all influenced the development of international liberalism and pragmatism.

· How did these scholars resolve the anxieties about law and politics, international law's "reality" or "relevance," the terrors of an ideologically divided world, the frittering away of traditional doctrinal materials, which had plagued the Fifties generation?  How did they come to combine pragmatism and liberalism?  What would they have made of the Vietnam conflict?  Soviet tanks in the streets of Prague in 1968?

· What do you make of the references to multiculturalism in notes and squibs through the chapter?  How should we understand the attitude of mainstream writers about international law's universality in this period?  How do you imagine they understood the development of a strong rhetoric and reality of "bipolarism" which accompanied the early Cold War?

· How does the bold opening ("first, law is politics") resonate throughout the chapter?  What do you make of the fact that pages 1-10 (and 42-50) were added in after the end of the Cold War?  Does the preface explanation make sense to you?

Assignment 14
II. History of Ideas

F. After the Cold War: Liberalism Continued

Readings:

1.  Transnationalism and Legitimacy 
· *DM:   
Harold H. Koh, Transnational Legal Process, 75 Neb. L. Rev., 181 (1996)

· *DM:   
Anne-Marie Slaughter, International Law in a World of Liberal States, 6 Eur. J. Int'l L., 503 (1995) (excerpts) 
· *DM:
David Kennedy, Tom Franck and the Manhattan School, 35 NYU J. Int’l L. and Pol., (Winter, 2003)(
1.   Networks.
· *DM:  


Jessica Mathews, Power Shift, 76 (1) Foreign Affairs 50 (1997)
· *DM:   


Annelise Riles, The Network Inside Out, (The University of                                                         Michigan Press, 2000) (excerpts)
· *DM:   


John Gerard Ruggie, Global_governance.net: The Global Compact                                            as Learning Network, 7 Global Governance 371-378 (2001) 
· *DM:


Bryant G. Garth and Yves Dezalay, Dealing in Virtue:                                                             International Commercial Arbitration in the Constitution of a                                                          Transnational Legal Order 1-32 (1996).
Background: 

For other classic works in the new international law liberalism, see:

Thomas Franck, The Power of Legitimacy Among Nations (1990); Thomas Franck, Fairness in International Law and Institutions (1995); Richard Falk, Environmental Protection in the Era of Globalization, 6 Yearbook of International Environmental Law 3, 3-7 and 24-25 (2001); Abram Chayes and Antonia Handler Chayes, The New Sovereignty: Compliance with International Regulatory Agreements, (1995) (excerpts); Richard Falk, Casting the Spell: The New Haven School of International Law, 104 Yale L. J., 1991 (1995); Anne-Marie Slaughter and William Burke-White, An International Constitutional Moment, 43 Harv. Int’l L.J. (2002); Boutros Boutros-Ghali, An Agenda for Democratization, (United Nations Department of Public Information, 1996); Harold H. Koh, The Globalization of Freedom, 26 Yale J. Int’l L., 305-12 (2001); Paul B. Stephan, Barbarians Inside the Gate: Public Choice Theory and International Economic Law, 10 Am U. J. Int'l L. & Pol'y, 745 (1995); Kenneth W. Abbott, Modern International Relations Theory: A Prospectus for International Lawyers, 14 Yale J. Int'l L., 335 (1989); Guther Teubner, ed., Global Law without a State, Dartmouth, (1997); Aside from Chayes and Chayes, in recent years a number of leading figures from the 1960-1980 heyday of liberalism in international law have written book length renewalist polemics, including: Richard Falk, Revitalizing International Law (1989); Thomas M. Franck, The Power of Legitimacy Among Nations (1990); Fairness in International Law and Institutions (1995); The Empowered Self: Law and Society in the Age of Individualism (2000); Louis Henkin, International Law: Politics and Values (1995) (from Henkin’s general course at the Hague Academy of International Law, 1989).

A ubiquitous theme in recent writing is the end of the Cold War and the future of war and collective security.  See, for example, Michael W. Reisman, International Law After the Cold War, 84 Am. J. Int’l L., 859 (1990); Louis Henkin, Law and War after the Cold War, 15 Md. J. Int'l L. & Trade, 147 (1991); Symposium: After the Cold War, 32 Harv. J. Int'l L,. (1991); Sean Murphy, The Security Council, Legitimacy and the Concept of Collective Security After the Cold War, 32 Colum. J. Transnat'l L. 201 (1994); Beyond Confrontation: International Law for the Post-Cold War Era (Lori F. Damrosch et al. eds., 1995);David D. Caron, The New U.N. Peacekeeping: Building Peace in Lands of Conflict After the Cold War, 90 Am. J. Int'l L., 335 (1996) (review essay).

On the liberal reading of current trends in international criminal law, see William J. Aceves, Liberalism and International Legal Scholarship: The Pinochet Case and the Move Toward a Universal System of Transnational Law, 41 Harv. Int’l L. J., 129-84 (2000).

Another major trend in recent international law scholarship has been a resurgence of interest in interdisciplinary collaboration between international law and international relations theory.  Although such AIL/IR projects are not a new phenomenon, many writers treat them as if they were new, and as if they held the key to the renewal of international law as a legal science and policy tool.  Examples include: 

Anne-Marie Slaughter Burley, Toward an Age of Liberal Nations, 33 Harv. Int'l L.J, 393 (1992); International Law and International Relations Theory: A Dual Agenda, 87 Am. J. Int’l L., 205 (1993); Liberal International Relations Theory and International Economic Law, 10 Am. U. J. Int’l L. & Pol’y ,717 (1995); The Accountability of Government Networks, 8 Indiana J. Global Studies, 347-67 (2001); 1 (2002). Kenneth W. Abbott, Trust But Verify: The Production of Information in Arms Control Treaties and Other International Agreements, 26 Cornell Int’l L. J., 1 (1993); Benedict Kingsbury, The Tuna-Dolphin Controversy, The World Trade Organization, and the Liberal Project to Reconceptualize International Law, 5 Y.B.Int’l Envtl. L., 1 (1994); Shirley V. Scott, International Law as Ideology: Theorizing the Relation Between International Law and International Politics, 5 Eur. J. Int’l L., 313 (1994); Michael Byers, Custom, Power, and the Power of Rules: Customary International Law from an Interdisciplinary Perspective, 17 Mich. J. Int’l L., 109 (1995) (an interesting attempt to engage both mainstream IR theory and critical approaches to international law, including Koskenniemi and me); Robert J. Beck, International Law and International Relations: The Prospects for Interdisciplinary Collaboration, 1 J. Int’l Leg. Studies, 119 (1995); International Rules: Approaches from International Law and International Relations (Robert J. Beck et al. eds., 1996); Jutta Brunnee and Stephen J. Toope, International Law and Constructivism: Elements of an International Theory of International Law, 39 Col. J. Transn’l L., 19-74 (2000);  Jutta Brunnée and Stephen J. Toope, Environmental Security and Freshwater Resources: Ecosystem Regime Building, 91 A.J.I.L., 26 (1997); Jack Goldsmith, Sovereignty, Intrenational Relations Theory, and International Law 52 Stanford L. Rev. 4 (2000).

Although the IR theory academy was until recently generally unreceptive to (or unaware of) these overtures, a growing number of IR theorists have begun to reciprocate the international lawyers’ advances.  See, e.g., Robert O. Keohane, International Relations and International Law: Two Optics, 38 Harv. Int'l L. J., 487 (1997); John K. Setear, An Iterative Perspective on Treaties: A Synthesis of International Relations Theory and International Law, 37 Harv. Int'l L. J., 139 (1996).

For a critique of Slaughter's project of "liberal international law," see Outi Korhonen, Liberalism and International Law: A Centre Projecting a Periphery, 65 Nordic J. Int’l Law, 481 (1996)., and Jose E. Alvarez, Do Liberal States Behave Better? A Critique of Slaughter’s Liberal Theory, 12 European J. Int’l L., 183-246 (2001). See also Frank J. Garcia, Book Review: A Philosophy of International Law by Fernado R. Teson, 93 Am. J. Int’l L., 746-9 (1999).

For other critical perspectives on law and international relations theory, see Martti Koskenniemi, The Place of Law in Collective Security, 17 Mich. J. Int'l L., 455 (1996); Philip Allott, Eunomia: New Order for a New World, xii, xvii (1990); Susan Marks, The End of History?: Reflections on some International Legal Thesis, 3 E.J.I.L, 449-477 (1997 (addressing also T. Franck’s conception of an "emerging right of democratic self governance").  For a good commentary on this development, see; Stepan Wood, et. al. International Relations Theory: A New Generation of Interndisciplinary Scholarship 92 Am. J. Int'l L., 367, 397 (1998).

International relations theory homologues to this "renewed" or "continued" stream of liberalism in international law include: Kenneth Waltz, Theory of International Politics (1979) (the locus classicus of neorealist IR theory); Stephen D. Krasner, Structural Causes and Regime Consequences: Regimes as Intervening Variables, 36 Int'l Org., 1 (1982); Robert O. Keohane, After Hegemony: Cooperation and Discord in the World Political Economy (1984); Neorealism and its Critics (Robert O. Keohane ed., 1986); John G. Ruggie and Friedrich Kratochwil, International Organization: A State of the Art on an Art of the State, 40 Int'l Org., 753 (1986); Alexander Wendt, Anarchy is What States Make of It, 46 Int'l Org., 391 (1992); Peter M. Haas ed., special issue on epistemic communities, 46 Int'l Org., 1-390 (1992); Neorealism and Neoliberalism: The Contemporary Debate (David A. Baldwin, ed., 1993); Bruce Russett, Grasping the Democratic Peace: Principles for a Post-Cold War World, (1993); Thomas Risse-Kappen, Ideas Do Not Float Freely: Transnational Coalitions, Domestic Structures, and the End of the Cold War, 48 Int'l Org., 185 (1994); Mark W. Zacher and Richard A. Matthew, Liberal International Theory: Common Threads, Divergent Strands, in Controversies in International Relations Theory, 107 (Charles W. Kegley, ed., 1995); John J. Mearsheimer, The False Promise of International Institutions, 19 Int'l Sec., 5 (1994-95).

Another recent trend in international law scholarship, which overlaps with the AIL/IR literature, is to examine international law using theoretical models or methodological techniques from economic analysis, public choice theory, and game theory.  Aside from the Stephan article cited above, see, for example: Jonathan R. Macey, Chicken Wars as a Prisoner’s Dilemma: What’s in a Game? 64 Notre Dame L. Rev., 447 (1989); Alan O. Sykes, Protectionism as a ASafeguard@: A Positive Analysis of the GATT "Escape Clause" With Normative Speculations, 58 U. Chi. L. Rev.,255 (1991); Alan O. Sykes, The Economics of Injury in Antidumping and Countervailing Duty Cases, 16 Int'l Rev. L. & Econ., 5 (1996); William B.T. Mock, Game Theory, Signaling, and International Legal Relations, 26 Geo. Wash. J. Int'l L. & Econ., 33 (1992); Ayaz R. Shaikh, Note, A Theoretic Approach to Transnational Terrorism, 80 Geo. L. J., 2131 (1992); Robert D. Cooter, Structural Adjudication and the New Law Merchant: A Model of Decentralized Law, 14 Int'l Rev. L. & Econ., 215 (1994); Paul B. Stephan, Accountability and International Lawmaking: Rules, Rents, and Legitimacy, 17 Nw. J. Int'l L. & Bus., 681 (1996-97); Joel R. Paul, The New Movements in International Economic Law, 10 Am. U. J. Int'l L. & Pol’y, 607 (1995); Moshe Hirsch, The Future Negotiations over Jerusalem, Strategical Factors and Game Theory, 45 Catholic U. L. Rev., 699 (1996) (for an interesting contrast, compare to Nathaniel Berman's article, Legalizing Jerusalem or, Of Law, Fantasy, and Faith, at p. 823 of the same issue); Eyal Benvenisti, Collective Action in the Utilization of Shared Freshwater: The Challenges of International Water Resources Law, 90 Am. J. Int'l L., 384 (1996); William J. Aceves, The Economic Analysis of International Law: Transaction Cost Economics and the Concept of State Practice, 17 U. Pa. J. Int'l Econ. L., 955 (1996); Joel P. Trachtman, The Theory of the Firm and the Theory of the International Economic Organization: Toward Comparative Institutional Analysis, 17 Nw. J. Intl L. & Bus., 470 (1996-97); For an excellent piece criticizing orthodox "law and economics" approaches to regulatory competition on the grounds that they are based on incomplete, misleading and inadequate translations of economic theory, see William W. Bratton and Joseph A McCahery, The New Economics of Jurisdictional Competition: Devolutionary Federalism in a Second-Best World (draft 1997); See also Douglas G. Baird et al., Game Theory and the Law, (1994).  For an analysis that uses game theory in order to explain how customary international law arises, see Jack L. Goldsmith and Eric A. Posner, A Theory of Customary International Law, 66 U of Chi. L. Rev. 4 (1999).

For an effort to get beyond ideas of co-existence and co-operation, see Sienho Yee, Towards an International Law of Co-Progressiveness, in International Law in the Post- Cold War Word – essays in Memory of Li Haopei (London and New York: 2001).

Questions for Discussion:

· How would you read these pieces in relation to the end of the Cold War?  Compare Falk's dramatic reassessment of his own earlier attitudes toward McDougal's work (see Falk, p. 2003) with DHPSS's new forthrightness about the politics of international law.

· What do you think of the turn to international relations theory?  Why do many international lawyers appeal to it for theoretical inspiration, methodological innovation or empirical confirmation?  What work is IR theory doing in these international lawyers' renewalist projects?  Does it get them very far? Are they seeking what Alvarez was seeking from political science in the 1920’s?

· Along with "the end of the Cold War," a number of themes or catch phrases seem to characterize the Anew liberalism" in international law: "compliance"; "globalization," "international governance;" the purported demise of the sovereign state, and its resurrection; the futility of further United Nations institution-building.  Are these new themes?  Is there something new or different about the way these materials address them?  

Assignment 15
II. History of Ideas

G. Liberalism Discontinued: New Approaches to International Law
Readings:
· *DHPSS:  
40-55 

· *DM:   
Philip Allott, New International Law: The First Lecture of the Academic Year 20, Theory and International Law: An Introduction, 107 (Colin Warbrick and Anthony Carty eds. 1992)

· *DM:
David Kennedy, Challenging Expert Rule: The Politics of Global Governance, Sydney Journal of International Law, 5-28 (2005)

Optional:
· *DM:
David Kennedy,  SEQ CHAPTER \h \r 1When Renewal Repeats: Thinking Against the Box, 32 New York Journal of International Law and Politics 2, 335 (Winter 2000).
· *DM:   
Nathaniel Berman, Between Alliance and Localization: Nationalism and the New Oscillationism, 26 Int'l L. & Pol., 449 (1994)

Background:

Aside from the scholars working actively to renew the disciplines and traditions of international law from a "legal process" or "international relations" perspective, there are now a number of Anew approaches" to the field which do not style themselves as efforts at renewal, including narrative, new historicism, postcolonialism, postmodernism, and a variety of new interdisciplinary perspectives such as that suggested by Riles.  We have taken and will take up a variety of these materials in other assignments. In addition to the excerpts included in this and other assignments, work on Anew approaches" to international law includes: Martti Koskenniemi, From Apology to Utopia, (1989); Outi Korhonen, New International Law: Silence, Defense, or Deliverance?, 7 Eur. J. Int'l L., 1 (1996); B.S. Chimni, Marxism and International Law: A Contemporary Analysis, Economic and Political Weekly, 337 (February 6, 1999); Martti Koskenniemi, The Politics of International Law, 1 Eur. J. Int'l L., 4 (1990); Joel R. Paul, Comity in International Law, 32 Harv. Int'l L.J., 1 (1991); Karen Knop, Re/Statements: Feminism and State Sovereignty in International Law, 3 Transnat’l L. & Contemp. Probs., 293 (1993); Nathaniel Berman, But the Alternative is Despair  European Nationalism in the Modernist Renewal of International Law 106 Harv. L. Rev., 1792 (1993); Annelise Riles, Representing in Between: Law, Anthropology, and the Rhetoric of Interdisciplinarity, U. Ill. L. Rev., 597 (1994); Deborah Z. Cass, Navigating the New Stream: Recent Critical Legal Scholarship in International Law, 65 Nordic J. Int'l L., 337 (1995); After Identity: A Reader in Law and Culture (Dan Danielsen and Karen Engle eds., 1995); Diane Otto, Subalternity and International Law: The Problems of Global Community and the Incommensurability of Difference, 5 Soc. & Leg. Stud., 337 (1996); Keith Aoki, Intellectual Property and Sovereignty: Notes Toward a Cultural Geography of Authorship, 48 Stan. L. Rev., 1293 (1996); James Boyle, Shamans, Software and Spleens: Law and The Construction of the information Society, (1996); Anthony Carty, Critical International Law: Recent Trends in the Theory of International Law, 2 Eur. J. Int'l L., 66 (1991); Edward Morgan, Act of Blindness, State of Insight, 13 B.U. J. Int'l L., 1 (1995).

See also: Hilary Charlesworth, Cries and Whispers: Responses to Feminist Scholarship in International Law, 65 Nordic Journal of International Law, 557 (1996); Martti Koskenniemi, International Law in the Post-Realist Era, 16 Australian Yearbook of International Law, (1995); Special Issue: New Approaches to International Law, 65 Nordic Journal of International Law, (1996); Bhupinder Chimni, International Law and World Order: A Critique of Contemporary Approaches, (1993); Sharon Hom, International Law Moves in a Cross-Discipline Register, 92 Proceedings of the American Society of International Law, 99 (1998).

For current scholarship associated with Third World Approaches to International Law, see: Makau Mutua, What is TWAIL ?, 94 Proc. Am. Soc’y of Int’l L., 31-40 (2000) and Critical Race Theory and International Law: The View of an Insider-Outsider, 45 Villanova L. Rev., 841-54 (2000); Tayyab Mahmud, Colonialism and Modern Construction of Race, 53 U. Miami L. Rev., 1219-46 (1999);  Balakrishnan Rajagopal, Locating the Third World in Cultural Geography, 1998-9 Third World Legal Studies, 1-20 (1999); James Gathii, International Law and Eurocentricity, 9 European Journal of International Law, 184 (1998) and Alternative and Critical: The Contribution of Research and Scholarship on Developing Countries to International Legal Theory, 41 Harv. Int’l L. J., 263-75 (2000). See also the Symposium: Globalization at the Margins: Perspectives on Globalization from Developing States, 7 Indiana J. of Global Studies (1999); James Gathii, Neoliberalism, Colonialism and International Governance: Decentering the International Law of Governmental Legitimacy, 98 Michigan L. Rev. 6 (2000) (constituting a third world approach to international law); Amr A. Shalakany, Arbitration and the third World: A Plea for Reassessing Bias Under the Specter of Neoliberalism  41Harv. Int’l L. J. 2 (2000) ((a disciplinary bias in international commercial arbitration  in dealing with the third world).

For an earlier bibliography of some of this work, see:

David W. Kennedy and Chris Tennant, New Approaches to International Law: A Bibliography, 35 Harv. Int'l L. J., 417 (1994).  An update of this bibliography as of March 1999, "New Approaches to International Law" Bibliography, May 1997, is available from the Harvard Law School, European Law Research Center.

A number of different feminisms have also now begun to be heard in international law.  For examples, see the works of Hom, Engle, Knop and others scattered throughout the course materials.

In the white male theory department, in addition to Koskenniemi's From Apology to Utopia, the following are often cited as book length departures in the field: Philip Allott, Eunomia: New Order for a New World, (1990); Anthony Carty, The Decay of International Law? A Reappraisal of the Limits of Legal Imagination in International Affairs, (1986); Veijo Heiskanen, International Legal Topics, (1992); David W. Kennedy, International Legal Structures, (1987).

Allot has written extensively and critically about the field of international relations.  A passionate response from a mainstream liberal scholar is: Carol Prager, Allott in Wonderland, 24 Review of International Studies 563-572 (1998).  In the same volume, Allott responds with Out of the Looking-glass, 24 Review of International Studies 573-76 (1998).

On Latino critical theory  (Lat.Crit), see Berta Esperanza  Hernandez-Truyol and Sharon Elizabeth Rush, Culture, Nationhood, and theHhuman Rights Ideal, 33 U Michigan J. of L. Reform 3 (2000).

Carty has written an interesting account of two works, one renewalist, one critical, which he feels do not go far enough: see Anthony Carty, Social Theory and the "Vanishing" of International Law: A Review Article, 41 Int'l & Comp. L.Q., 939 (1992) (reviewing Allot's Eunomia and Franck's The Power of Legitimacy Among Nations).  For a defense of "legitimacy" as a response to "deconstruction," see Dencho Georgiev, Politics or Rule of Law: Deconstruction and Legitimacy in International Law, 4 Eur. J. Int'l L., 1 (1993).

Similar critical energies have been brought to bear in the field of international relations theory.  See, for example: J. Maclean, Political Theory, International Theory, and Problems of Ideology, 10 Millennium, (1981); R. Cox, Production, Power, and the World Order, (1987); M. Hoffman, Critical Theory and the Interparadigm Debate, 16 Millennium (1987); E. Augelli and C. Murphy, America's Quest for Supremacy and the Third World: A Gramscian Analysis (1988); James Der Derian, On Diplomacy, (1987); R. Cox, Production, Power, and the World Order, (1987); M. Hoffman, Critical Theory and the Interparadigm Debate 16 Millennium, (1987); International/Intertextual Relations (James Der Derian and M. Shapiro eds. 1989); James F. Keeley, Toward a Foucauldian Analysis of International Regimes, 44 Int'l Org. 83 (1990); Richard Ashley and R.B.J. Walker, Reading Dissidence/Writing the Discipline: Crisis and the Question of Sovereignty in International Studies, 34 Int'l Stud. Q., 367 (1990); Andrew Linklater, The Question of the Next Stage in International Relations Theory: A Critical-Theoretical Point of View, 21 Millennium, 77 (1992); Alexander Wendt,  Anarchy is What States Make of It, 46 Int'l Org., 391 (1992); R.B.J. Walker, Inside/Outside: International Relations as Political Theory (1993); John G. Ruggie, Territoriality and Beyond: Problematizing Modernity in International Relations, 47 Int'l Org., 139 (1993);  Thomas Risse-Kappen, Ideas Do Not Float Freely: Transnational Coalitions, Domestic Structures, and the End of the Cold War, 48 Int'l Org., 185 (1994); Richard Devetak, The Project of Modernity and International Relations Theory, 24 Millennium, 27 (1995).  Fuat Keyman, Globalization, State Identity/Difference: Toward a Critical Social Theory of International Relations, (1997); James Der Derian, International Theory: Critical Investigations, (1995).

There have been other critical efforts to rethink the field using other interdisciplinary tools.  See e.g., Jeffery Dunoff and Joel Trachtman, Economic Analysis of International Law, 24 Yale J. of Int'l L. 1, 1-55 (1999)

Questions for Discussion:

· DHPSS lump feminism and "critical legal studies" together.  Does this make sense?  How do they relate to the field as a whole?  How coherent are these two traditions?  DHPSS states that "critical legal scholars have argued that much, if not all of international law is merely an ideological construct intended to secure the observance of international norms by convincing states and people that the law is politically neutral and just" (p. 49).  Is this a good description of Carty and Koskenniemi?  How does this reading relate to the ideas about the relationship between law and politics suggested by the theoretical chapter of DHPSS?

· How would you have reacted to Allott's lecture as a student studying international law for the first time?

· Most efforts to renew or rebuke international law have tended to take two forms: either criticism of what seems the internal development of international law (largely for philosophical difficulties or pragmatic failings), seeing issues of cultural engagement, colonialism, etc., as examples or by-products of these difficulties; or criticism of international law from what is thought to be the outside (largely for excluding this or that political or cultural perspective), seeing issues of philosophical or pragmatic incoherence as by-products of the failure to contextualize.  Can you detect these two strands in the readings?

· The most interesting “new approaches" try to bring these critical traditions together by showing how the internal contradictions and pragmatic limitations of international law are connected to its cultural exclusions and how both the identity of the culturally excluded and the modes of its possible representation are marked by the contradictions and pragmatic failings of the discourse from which it seeks recompense or engagement.  This is easy to say, but hard to do. Do you think any of the readings achieve this?  How? 

Assignment 16
III. Sovereignty Into Process: From Nineteenth Century Theory to a Modern Procedural Regime.

A. History and Theory of Sovereignty: Towards Modernism 
Readings:

· *DM: 
The Antelope 23 U.S. (10 Wheaton) 66 (1825)

· *DM:  
Wheaton, Nations and Sovereign States (excerpts), Elements of International Law (1866), Chapter II,

· *DM:  
Butler, Sovereignty and the League of Nations, B.Y.I.L., (1920-21)

· *DM:   
Kelsen, Law and Peace in International Relations: The Oliver Wendell Holmes Lectures 1940-1941, Lecture III (1942) (excerpts)

· *DM:
Corfu Channel Case (excerpts)

· *DM:   
Ashley, R and Walker, R.B.J., Reading Dissidence/Writing the Discipline: Crisis and the Question of Sovereignty in International Studies, 34 Int. Studies Q., 367-416 (1990)(excerpts)

· *DM:   
Karen Knop, RE/Statements: Feminism and State Sovereignty in International Law 3 Transnational L. & Contemporary Prob., 293 (1993)

Optional:
· DM   
David Kennedy, Some Reflections on 'The Role of Sovereignty in the New International Order, State Sovereignty: The Challenge of a Changing World: "New Approaches and Thinking on International Law, 237 (proceedings of the 21st Annual Conference of the Canadian Council on International Law at Ottawa, October 1992)

Background:

See also: David Kennedy, The International Style in Postwar Law and Policy, 7 Utah L. R. (1994); Martti Koskenniemi, From Apology to Utopia (1989) pages 192-263; Jens Bartelson, A Genealogy of Sovereignty (1993); Keith Aoki, (Intellectual) Property and Sovereignty: Notes Towards a Cultural Geography of Authorship, 48 Stanford Law Review, 1293 (1996); Considering Multiple and Overlapping Sovereignties: Liberalism, Libertarianism, National Sovereignty, "Global" Intellectual Property, and the Internet, 5 Indiana Journal of Global Legal Studies 443 (1998); Karen Knop, The Making of Difference in Intellectual Law (Doctoral Thesis, Toronto, 1999); José Maria de Areilza, Sovereignty or Management?  The Dual Character of the European Community Supranationalism -- Revisited (Harvard Jean Monnet Working Papers, 1995)

Questions for Discussion:

· What is sovereignty anyway?  A doctrine?  A power? A slogan?  These materials elaborate images of sovereignty in relation to ideas about authority, territory, war and right?  How have those images changed over this period? Can you place these materials in relation to the historical, doctrinal and philosophical materials we have already considered?

· If we think of sovereignty as an intellectual project, pursued over a long period of time, we might identify a number of different registers or elements.  How are these (or other) elements pursued in these texts?

· unification/consolidation of the unit

· standardization of the unit

· formalization of the boundary between international law and municipal law

· centralization of authority: the law/morality boundary

· identifying territory as the only substantive a priori
· consolidation of the use of force: the law/politics boundary

· universalization and relations with the other as outsiders

· Karen Knop presents a broad ranging feminist analysis of state sovereignty in international law --- how does she depart from Charlesworth and Chinkin?  From Henkin and Schachter?

Assignment 17
III. Sovereignty Into Process: From Nineteenth Century Theory to a Modern Procedural Regime

B. A Modern Regime of Doctrines and Procedures

 

1. Statehood and Recognition
Readings:

· *DHPSS:  
249-268 (definition of statehood, recognition)

· *DHPSS:  
292-312 (Recognition criteria and effects, Salimoff, Upright v. Mercury)

· *DM:   
Charlesworth, The Sex of the State in International Law, in Naffine and Owens ed., Sexing the Subject of Law, 251 (1997)

Background

Karen Knop, The 'Righting' of Recognition: Recognition of States in Eastern Europe and the Soviet Union, Proceedings of the Canadian Council on International Law, (October 15-17, 1992), at 36 (excerpts)

Karen Engle, Views From the Margins: A Response to David Kennedy, Utah L. R., 105-118 (1994). 

Customs Regime Between Germany & Austria, P.C.I.J. (1931)

Two recognition cases I have always liked are: In re Harshaw Chemical Co.'s Patent England Comptroller of Patents 1964, 41 Int. L. Rep. 15 (1970) and In re Al-Fin Corporation's Patent Chancery Division, 1969 [1969] 2 W.L.R. 1405.  I wrote about them in International Legal Structures (1987) 109-192.  See also: DHPSS: 286-292 (state succession) 530-543 (succession in treaty).

Questions for Discussion:

· How do the two "views" on statehood elaborated on page 252-253 of DHPSS relate to the "conditions of statehood" elaborated on page 253 and following?

· What can you make of the statement in the Customs Regime Case that "the legal conception of independence has nothing to do with the numerous and constantly increasing states of de facto dependence which characterize the relation of one country to other countries?  How does this vision orient you to the domestic effect of recognition cases?  How does this relate to The Lotus? To Redslob? Butler? Corbett?

· What do you make of the law/fact distinction in these materials?  Do you agree with Engle about its strategic value?  How would Engle respond to Knop's analysis of recognition practices in E. Europe?

· What does it mean to see statehood as a matter of law? As outcome of legal "process?"  As a matter of "rights?" What can we understand about the relationship between international law and politics in the 20th century by comparing the Montevideo Convention, the DHPSS materials on statehood and the practices Knop describes?

Assignment 18
III. Sovereignty Into Process: From Nineteenth Century Theory to a Modern Procedural Regime

B. A Modern Regime of Doctrines and Procedures

 

2. Jurisdiction

  


a. Territory/Interest Based Exercise
Readings:

· *DHPSS:  
1088-1111, (jurisdiction defined, US v. Aluminum, Hartford Fire, Nippon Paper, Helms-Burton Iran/Libya sanctions)

· *DHPSS:  
1134-1143 (protective principle, universality principle, Pinochet)

· *DM:
Robert Malley, Jean Manas, Crystal Nix, Note, Constructing the State Extra-territorially: Jurisdictional Discourse, the National Interest, and Transnational Norms 103 Harv. L. R., 1273 (1990) (excerpts)

· *DM:
Paul Schiff Berman, “The Globalization of Jurisdiction”, pages 1-13

Background:

For a historically rooted critique aimed at the  401 bases for jurisdiction, rather than the 403 reasonableness approach addressed by malley et. al., see  Carty, Doctrinal Conceptions of the Law Relating to Territory, 4 The Decay of International Law, 43-60 (1986).

For a recent effort to utilize and limit universal jurisdiction, see The Princeton Principles on Universal Jurisdiction, Program in Law and Public Affairs (2001)

On jurisdiction and the Pinochet Case, see David Sugarman, From Unimaginable to possible: Spain, Pinochet and the Judicialization of Power, 3 J. of Spanish Cul. Studies 1 (2002).

For a critical assessment of the international interest doctrine and a suggestion of alternative principles to consider, you may want to compare S.R. Ratner, Drawing a Better Line: International Politics and the Borders of New States, 90, A.J.I.L., (1996) 

For an interesting feminist analysis of a case concerning extraterritorial criminal jurisdiction influenced by Karen Knop’s article, see: Edward Morgan, The Hermaphroditic Paradigm of International Law: A Comment on Alvarez-Machain, Proc. Can. C. I. L., 78 (1992).  

Morgan develops a broad critique of jurisprudence of extraterritorial criminality along lines parallel to Paul, Malley/Manas/Nix and Bederman in Criminal Process, International Law and Extraterritorial Crime, 38 Univ. Toronto L. J., 245 (1988). See also: Morgan, Cyclops Meets the Privy Council: The Conflict in the Conflict of Laws, Canadian Y.B. of Int'l. L. 3-39 (1995).

Prof. Lan Cao uses corporate nationality and  US trade law to reassess nationality as a basis for jurisdiction and suggests an alternative to the conventional national and international responses to the postnational economic system (trade, production and investment), see Lan Cao, Corporate and Product Identity in the Postnational Economy: Rethinking U.S. Trade Law 90 California L. Rev. 2 (2002).

For a discussion addressing doctrinal and theoretical gaps in the effort to hold corporations accountable under international law, see the 18th Annual Symposium – Holding Multinational Corporations Responsible Under International Law, 24 Hastings Int’l & Comp. L. Rev. 3 (2001).

With recent advances in technology, there is a growing number of cases dealing with  jurisdictional loop holes:

An early  effort to develop more flexible ideas about jurisdiction appropriate for new intellectual property issues, see Coombe, Authorial Cartographies: Mapping Proprietary Borders in a Less than Brave New World, 48 Stanford L.R. 5, 1357 (1996)
Paul Schiff Berman uses the challenges of the cyberplace and globalization to offer a cosmopolitan pluralist conception of jurisdiction that allows us to think of a community not as geographically determined territory, but as multiple moments in the network of social relations, see Paul Schiff Berman, The Globalization of Jurisdiction  U. of Penn. L. Rev 2002;

On Uniform Domain Name Dispute Resolution Policy, see Laurence R. Helfer and Graeme B. Dinwoodie, Designing Non-National Systems: The Case of the Uniform Domain Name Dispute Resolution Policy 43 Wiliam & Mary . Rev. 1 (2001) (exploring ‘non-national’ law making as a way to resolve the inherently transborder activity of digital technology).

For a re-evaluation of the basic principles of international criminal jurisdiction to assess whether extraterritorial application is warranted in cases of computer fraud, see Ellen S. Podgor, International Computer Fraud: A Paradigm for Limiting National Jurisdiction 35  U.C. Davis L. Rev. 2 (2002).
Questions for Discussion:
· What is jurisdiction? Is it a relative or absolute matter?  Is municipal jurisdiction consensual at international law?

· Why need there be doctrines about jurisdiction?  Why not simply doctrines about statehood and substantive powers?  What makes jurisdiction a process doctrine?  Different from issues of participation?

· More than one type of jurisdiction, for more than one purpose, in differing institutions, all decided by different authorities, in different traditions and locations.  How does this work?  In the absence of agreed rules? standards?

· What are the “background” rules here? “Foreground?” Substance? Procedure?

· Carty develops a complex agreement about the role played by a hypothesis about territoriality in nineteenth century ideas about sovereignty.  He claims that the analogy to private law property rights constricted the international political possibilities --- see for example his agreement at 53 that "[t]he crucial consequence of focusing upon the analogy of private law methods of acquiring political legitimacy, the control of some people over others, from any consideration in the law of territory."  Is this akin to the Malley/Manas/Nix agreement about a diminished appreciation of political choices in contemporary jurisprudence of extraterritoriality?

· Malley/Manas/Nix argue that a formal nineteenth century idea about jurisdiction gave way to a modern "reasonable" balance of state interests in a way which also limits the political imagination.  Is their proposal that "reasonableness" give way to a jurisprudence of contending groups likely responsive to Carty's criticism?  Their own?  Would it work?  Would it change anything?

Assignment 19

III. Sovereignty Into Process: From Nineteenth Century Theory to a Modern Procedural Regime

B. A Modern Regime of Doctrines and Procedures

 

2. Jurisdiction

  


b. Private Ordering and Regulation
Readings:

· *DM:  
Dan Danielsen, How Corporations Govern: Taking Corporate Power Seriously in Transnational Regulation and Governance, 46 (2) Harvard International Law Journal 411 (2005)
· *DM: 
Gunter Teubner and Andreas Fischer-Lescano, Regime-Collisions: The Vain Search for Legal Unity in the Fragmentation of Global Law, Michigan Journal of International Law 25 (2004) 999-1046.
· *DM:
John Braithwaite and Peter Drahos, Global Business Regulation, (Cambridge Press 2000), Table of Contents and pp 3-36.

Regulation

· *DM:
John Braithwaite and Peter Drahos, Global Business Regulation, Chapters 23-25, pp 550-563, 564-577 and 578-601 (Cambridge Press 2000)

Assignment 20
III. Sovereignty Into Process: From Nineteenth Century Theory to a Modern Procedural Regime

B. A Modern Regime of Doctrines and Procedures

 

2. Jurisdiction

  


c. Nationality, Citizenship, and Statelessness
Readings:

· *DHPSS:  
Review 1091 (from previous assignment) (Restatement ' 402(2), jurisdiction over nationals); 1111-1121 (jurisdiction based on "active" and "passive" nationality)

· *DHPSS:  
425-434, 441-450 (significance of nationality; statelessness; Nottebohm case; Barcelona Traction case)

Background:

See particularly: Jean Manas, Bad Citizens: The Non-Assimilating Immigrant and the Xenophobic Native, Proceedings of the annual A.S.I.L. meeting, 446-450 (1994); Symposium: The State of Citizenship, 7 Indiana Journal of Global Studies (2000); Tayyab Mahmud, Migration, Identity and the Colonial Encounter, 76 Oregon L.R. 3, 633 (1997); Robert Chang and Keith Aoki, Centering the Immigrant in he International and Imagination, 85-5 La Raza L. J. and Cal. L. R. 309 (1998)

See also: Satvinder S. Juss, Nationality Law, Sovereignty, and the Doctrine of Exclusive Domestic Jurisdiction, 9 Fla. J. Int'l L. 2, 219-21, 237-40 (1994); Paul Weiss, Nationality and Statelessness in International Law 161-63, 166-69, 198 (2d ed. 1979); Günter Frankenberg, The Alchemy of Law and Strangeness, 19 Recht en Kritiek, 362 (1993). A fascinating study is Drucilla Cornell and William Bratton, Deadweight Costs and Intrinsic Wrongs of Nativism:  Economics, Freedom and the Legal Suppression of Spanish, 84 Cornell Law Review 3, 595-695 (1999).

General sources on nationality and statelessness in international law include: Ian Brownlie, The Relations of Nationality in Public International Law, 39 Brit. Y.B. Int'l L., 284 (1963); Ruth Donner, The Regulation of Nationality in International Law (2d ed. 1994); A. Peter Mutharika, The Regulation of Statelessness under International and National Law (1977+) (looseleaf service)

Reform polemics about what to do about the "crisis" of statelessness typically fall in a (narrow) range between setting limits on the ability of a state to withdraw nationality (see, e.g., Satvinder Juss, above), recognizing a universal human right to a nationality (see, eg., Johannes M.M. Chan, The Right to Nationality as a Human Right, 12 Human Rights L.J. 1 (1991)), and establishing a form of "international citizenship" which would give stateless people fewer rights than full citizens of the state they find themselves in, but more rights than other aliens (see, e.g., Chanaka Wickremasinghe, International Law, Citizenship and the Refugee Crisis, in Hallmarks of Citizenship: A Green Paper, 183 (J.P. Gardner ed. 1994)). For a more extreme and utopian version of the "international citizenship" solution, see, e.g., World Citizenship: Allegiance to Humanity (Joseph Rotblat ed. 1997) (an utopian polemic from the Pugwash movement)

For works considering issues of nationality, citizenship and statelessness in the context of the European Union, see, eg., Andrew C. Evans, European Citizenship, 45 Modern L. Rev. 497 (1982); Daniel Kanstroom, Wer sind wir wieder?  Laws of Asylum, Immigration, and Citizenship in the Struggle for the Soul of the New Germany, 18 Yale J. Int'l L., 155 (1993); Siofra O’Leary, The Relationship Between Community Citizenship and the Protection of Fundamental Rights in Community Law, 32 Common Market L. Rev., 519 (1995); Siofra O’Leary, The Evolving Concept of Community Citizenship, (1996); Marco Martiniello, Citizenship of the European Union: A Critical View, From Aliens to Citizens: Redefining the Status of Immigrants in Europe 29, 41-44 (Rainer Bauböck ed. 1993); See also: Robert Chang and Keith Aoki, Policy, Politics and Praxis: Centering the Immigrant in the International Imagination (LaCrit: Latinas/os and the Law: A Joint Symposium by California Law Review and La Raza Law Journal), 85 California Law Review, 1395 (1997); also in 10 La Raza Law Journal, 1395 (1998); Kunal Parker, Official Imaginations: Globalization, Difference and State-Sponsored Immigration Discourses, 76 Oregon Law Review, 691-730 (1997); Berta Hernandez-Truyol, Borders (En)Gendered: Normativities, Latinas, and a Lat Crit Paradigm, 72-4 NYU Law Review, 882 (1997).

An interesting model of "paradigm shifts" in thinking about refugees and asylum emerges from Julie Mertus, The State and the Post Cold War Refugee Regime: New Models, New Questions, 20 Michigan Journal of International Law 59 (1998).

See also: B.S. Chimni, The Geopolitics of Refugee States: A View from the South, 11-4 Journal of Refugee Studies 350 (1998); Linda Bosniak, Citizenship Denationalized Indian J. of Global L. Studies .

Questions for Discussion:

· What role does nationality play in the construction of the "international plane"--the procedural arena for the assertion and resolution of claims and counterclaims between states?  

· The Nottebohm and Barcelona Traction cases enunciate rules of international law – how do they use the source materials? How do they metabolize Lotus? Differently from The Nuclear Weapons Case? What can we say about the substantive law of citizen ship and corporations enunciated by the court?

Assignment 21
III. Sovereignty Into Process: From Nineteenth Century Theory to a Modern Procedural Regime

B. A Modern Regime of Doctrines and Procedures

 

2. Jurisdiction

  


d. Limits and Conflicts
Readings:
· *DHPSS:  
1197-1200 (jurisdictional immunities)

· *DM:
Schooner Exchange v. McFaddon, 11 U.S. 116 (1812)

· *DM: 
American Banana v. United Fruit (1909)

· *DHPSS:  
1155-1165 (conflicts of jurisdiction, Nova Scotia 1983)

· *DM:   
Wilhelm Röpke, Economic Order and International Law, 86 Recueil des Cours, 207 (1954 II) (Excerpts)
Background:

For an interesting series of cases resolving this issue through judical deference and “comity” see the Imperial Chemical Industries Litigation (1950s)

See also: DHPSS: 180-194 (Act of State, Sabbatino, Hickenlooper); Joel Paul, Comity in International Law, 32 Harv. Int. L. J., 1 (1991); David Bederman, Compulsory Pilotage, Public Policy, and the Early Private International Law of Torts, 64 Tulane L. R., 1033 (1990) (excerpts);  Joel Trachtman, Externalities and Extraterritorially: The Law and Economics of Prescriptive Jurisdiction in Bhandari and Sykes, ed., Economic Dimensions in International Law, 642 (1997).

Questions for Discussion:

· How is the conflict among various sovereign authorities proceduralized by these jurisdictional resolutions?  What visions of sovereignty, force and order present themselves in these cases?

· How do you read the historical relations among these cases?  Does the distance between Schooner Exchange and American Banana confirm Carty's analysis?  Does that between American Banana and ICI confirm M/M/N?  Would M/M/N find support for their proposed new jurisprudence in Nova Scotia?

· Röpke gives us a first introduction to the cosmopolitan sensibility of international economic law.  How would jurisdictional conflicts look from his perspective?

Assignment 22
III. Sovereignty Into Process: From Nineteenth Century Theory to a Modern Procedural Regime

B. A Modern Regime of Doctrines and Procedures

 

3. State Responsibility and Remedies

Readings: 

· *DHPSS:  
684-699 and 713-730 (general principles, attribution doctrine, injury, Barcelona Traction, international crimes and delicts, excuses, Rainbow Warrior, counter-measures and self help, France v. U.S. - Air Services, collective sanctions, reparation)

· *DHPSS:  
773-775 (Responsibility for Terrorism: Lillich and Paxman)

· *DM:
Chart: State Responsibility Doctrines

Optional:

· DM:   
Annelise Riles, The View From the International Plane: Perspective and Scale in the Architecture of Colonial International Law, 6 L. & Critique, (1995) (Excerpts)
· DHPSS:
701-713 

· DM:   
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro), I.C.J., 3 (1993) (Provisional Measures) (excerpts)

Background:

David Kennedy, International Legal Structures 173-191 (1987).

State responsibility doctrine is also the source of doctrines concerning claims of one state against another for injury to aliens who are its naturals, see DHPSS: 742-752, 767-775 (Conflicting views on basis principles, substantive bases of responsibility); and 753-767 (Procedural aspects).  These materials include a number of efforts to build substantive rules into the procedural regime, from rules about protection of property, human rights standards, to techniques for combating terrorism.  Which of the various styles for doing so seem most practical?  Most roundabout? What do you make of the different "views" of this effort ascribed to commentators from various parts of the world? Is there a "Third World" view?  Should there be?  Are you more or less comfortable with the Barcelona Traction decision than with the various U.S.-Mexican claims?  Why?

Questions for Discussion

· Why is breach doctrine separable from doctrines of rights and doctrines of responsibility?  Is this "process?"

· What do you make of the apparent autonomy of this elaborate scheme from any particular doctrines of a substantive nature?  Can you compare this to the impulse behind efforts to develop norms of jus cogens or normative hierarchies? 

· These doctrines lie quite close to rules about war.  Would these doctrines look different if understood as doctrines about intervention?  About "just war?"

Assignment 23
III. Sovereignty Into Process: From Nineteenth Century Theory to a Modern Procedural Regime

C. Institutional Pragmatism Beyond Process

 

1. Sovereignty Over Land and Self Determination
Readings:

· *DHPSS:  
315-331 (acquisition, Palmas 1928, Eastern Greenland 1933, Botswana/Namibia 1999)

· *DM:   
Western Sahara Case (1975) (excerpts) (although the opinion is quite lengthy, I included most of the substantive discussion because it represents a high point of international judicial fact-finding and of engagement with the institutional process of decolonization)

· *DHPSS:  
331-342 (uti possidetis & Burkino Faso v Mali 1986, El Salvador v. Honduras 1992)

· *DM:   
Berman, "The Quest for Rationality: The Recent Writing of Thomas Franck," 35 N.Y.U. J. Int’l L. & Pol. 339 (2003)

Background:

DHPSS:  270-281 (self-determination, Quebec secession)

Berman, Sovereignty in Abeyance: Self-Determination and International Law, 7 Wisc. Int. L. J., 51 (1988) (discussing Aaland Islands and Western Sahara cases).

Diasporas – groups who maintain ties to a homeland while living abroad – present a challenge to the conventional state-based structure of international law.  For a diasporan model which accommodates the dual loyalties of people living diasporas by allowing them to be governed by the laws of both their homelands and their adopted countries, see Anupam Chander, Diaspora Bonds76 NYU L. Rev 4 (2001).



2. International Territories
· *DM: 
Nathaniel Berman, Legalizing Jerusalem Or, of Law, Fantasy, and Faith, 45 Catholic U. L. Rev., 823-835 (1996)

· *DM:
Lama Abu-Odeh, “The Case for Binationalism: why one state, liberal and constitutionalist, may be the key to peace in the middle east 26 Boston Review 6 (December 2001- January 2002).

Background

Saskia Sassen, The Need to Distinguish Denationalized and Postnational, 7 Ind J. Global Legal Stud. 575 (2000); Malcolm Shaw, Peoples, Territorialism and Boundaries, 3 European J. of Intl L. (1997) 478-507; Philip Allott, Self-determination --- Absolute Right or Social Poetry?, C Tomuschat (Ed.), Modern Law of Self-Determination, 177 (1993); Makau Wa Mutua; Why Redraw the Map of Africa: A Moral and Legal Inquiry, 16 Michigan Journal of International Law, 1113-1176 (1995); Putting Humpty Dumpty Back Together Again: The Dilemmas of the Post-Colonial African State, 21 Brooklyn Journal of International Law, 505-536; Steven R. Ratner, Drawing a Better Line: Uti Possidetis and the Borders of New States, 90 Am. J. Int’l Law 590 (1996); Ed Morgan, The Imagery and Meaning of Self Determination, 20-1 NYU J. of Int'l L. and Politics, 355 (1987).

The materials for this assignment frame these issues in terms of the relationship between procedural rules and institutional prerogatives at the intersection of legal and political ways of considering issues of independence and sovereignty.  Karen Knop has written a fascinating piece situating the Quebec debate over self-determination debate at the intersection between legal and political rhetorics of this type, by applying theoretical ideas from Barthes and Saussure.  See Karen Knop, Quebec and the Myth of Self-Determination in International Law in Rethinking Federalism: Citizens, Markets and Governments in a Changing World Knop, (Ostry, Swinton, Simeon eds., 1993).  Along similar lines, see: Philip Allot, Self-Determination - Absolute Right or Social Poetry? in Tomuschat ed. Modern Law of Self-Determination, 177-210 (1993).

You might wish to consult a brief piece by Carty which places this debate (law/politics) in relation to economic ideologies engaged by ideas about "development."  His essay foreshadow themes we will take up in later assignments treating international economic law and development: Carty, Towards a Theoretical and Sociological Framework for a Study of the Right to Economic Self-Determination of Peoples in Paul de Waart, Paul Peters and Erik Dieters eds. International Law and Development (1988) at 45 ff.

Questions for Discussion:

· How is international jurisprudence about territory inflected by the emergence of international institutions?  Has the attitude towards state sovereignty changed from Island of Palmas to Burkino Faso v. Mali?  

· Historical narratives play an important role in most of these cases --- compare the treatment of imperfect sovereigns (Western Sahara) and imperfect exercises of sovereign authority.  Is the historical material in El Salvador persuasive?

· Compare the use of historical facts in the Palmas, Eastern Greenland and Western Sahara cases.  Does the lengthy factual discussion in Western Sahara yield an outcome which is more peaceful?  Just? Correct?  Forceful?  Procedural?  Institutional?

· What about colonialism?

· How do these materials relate to procedural doctrines of jurisdiction or statehood?  To  substantive doctrines concerning use of force?

· Berman suggests that we see self-determination as a quite unique doctrine --- does he seem right?

· The decolonization process has engaged international institutions in new ways --- is this still a "procedural regime?"  We might recast the procedure/substance discussion as an issue of international and national authority, or of law and politics.  Has thinking about these three different polarities developed in a parallel way over the last century?

Assignment 24
IV. International Institutions
A. Global Ordering Through Diplomacy
A. Unilateralism, Bilateralism and Ad Hoc Arrangements
Readings:

· *DM:  
Brett Schaefer, Unilateralism Saved Lives in Asia, Heritage Foundation, January 11, 2005.
· *DM:
Ruth Wedgwood, Unilateral Action in a Multilateral World in Multilateralism and U.S. Foreign Policy: Ambivalent Engagement, S. Patrick and S. Forman, eds., (Rienner, 2001)
· *DM:
The White House Fact Sheet, Proliferation Security Initiative (September 4, 2003)  
Supplemental Readings:

· *DM:  
Stephan G. Brooks and William C. Wohlforth, International Relations Theory and the Case against Unilateralism, 3 Perspectives on Politics, No.3, (September 2005), 509
· *DM:
Transforming Alliances: Coalitions of the Willing vs. Enduring Regional Alliances, from webmemo #475, Heritage Foundation, proceedings of November 6-7, 2003 conference “The Viability of International Regimes and Institutions”.

D. Multilateral Conferences and Rule-Making

Readings:
· *DM:
Gill Seyfang and Andrew Jordan, The Johannesburg Summit and Sustainable Development: How Effective Are Environmental Mega-Conferences in  Yearbook of International Co-operation on Environment and Development 2002/03 (Earthscan, 2002)
· *DM:
Ileana Porras, The Rio Declaration: A New Basis for International Cooperation” in The Greening of International Law, Sands, ed.,(1994): 20-33
· *DM:
Peter M. Haas, UN Conferences and Constructivist Governance of the Environment, 8 Global Governance Issue 1 (Jan-March 2002): 73
Assignment 25
IV. International Institutions
B. A Discipline Defined by Reform
Readings:

· *DHPSS:  
359-360 (IOs in general)

· *DM:
U.N. Commemorative Calendar

· *DHPSS:  
384-388 (NGOs)
421-424 (TNC’s)

· *DM:   
Kirgis, International Organizations In their Legal Setting (2d. ed. 1993) (Preface and Table of Contents)

· *DM:   
Annelise Riles, Infinity Within the Brackets,  25 (3) American Ethnologist 378-398 (1998)

· *DM:  
David Kennedy, A New World Order; Yesterday, Today, and Tomorrow 4:2 Journal of Trans. Law & Contemporary Problems, 329 (1994)

Background:

Henry Schermers, International Institutional Law (1980) pages 1-33 (introduction and

classification scheme);  David Kennedy, The Move to Institutions, 8 Cardozo Law Review 841

(1987) ;  Hilary Charlesworth, The Gender of International Institutions (Structures of World 
Order), 89 Proceedings of the American Society of International Law, 79 (1995); Transforming the 
United Men's Club: Feminist Futures for the United Nations, 4 Transnational Law & Contemporary 
Problems, 421 (1995).

You might wish to compare the United Nations Charter found in the DHPSS Documents Supplement with the Covenant of the League of Nations in A.5.

For an interesting early history of the discipline of international institutions see: Louis B. Sohn, The Growth of the Science of International Organizations, in Deutsch, ed., The Relevance of International Law, 251-269 . (1968)   I have also written about the early history of the field (1918-1945) and its relations with various political and social movements in David Kennedy, The Move to Institutions, 8 Cardozo L. R. 841 (1987).

If you wish to compare these "new" voices with an established perspectives in the field, you may wish to read: National Press Club Luncheon: Madeline Albright as U.S. Permanent Representative to the U.N. (1994); Thomas Franck, Nation Against Nation: What Happened to the U.N. Dream and What the U.S. Can Do About It (1985) (excerpts); See also: Hillary Charlesworth, Transforming the United Men's Club, 4:2 J. of Trans. L. & Com. Prob., 377 (1994); Osterman, Unrepresented Peoples Plan to Set Up Alternative UN, Reuters Feb. 4, 1991; Anne-Marie Slaughter, The Liberal Agenda for Peace: International Relations Theory and the Future of the United Nations 4:2 Journal of Trans. L. & Com. Prob. 377 (1994); Renewing the UN: A Program for Reform (UN press release); Balakrishnan Rajagopal, “From Resistance to Renewal: The Third World, Social Movements, and the Expansion of International Institutions,” 41:2 Harvard International Law Journal 529 (2000).

Some further new voices include: Sharon Hom, Listening for Diversity, Broaden Debate Among Rights Groups in the Run-Up to 1995, China Rights Forum, 12 (Winter 1993); Peter Schulze, Non-Governmental Organizations and the United Nations Paper prepared for the "New Tasks for the UN" Conference, International Institute for Peace, Vienna, (October 2-4, 1993).

If you are interested in efforts to reform the administration of UN economic and social programs, you might have a look at the following: Ronald I. Meltzer, Restructuring the United Nations System: Institutional Reform Efforts in the Context of North-South Relations, International Organization, 993-1018 (Autumn 1978); Johan Kaufmann, The Capacity of the United Nations Development Program: The Jackson Report,  International Organization, 938-949 (1971); Robert Jackson, A Study of the Capacity of the U.N. Development System (U.N., 30 Sept. 1969) doc. DP/5; Martin Hill, Toward Greater Order, Coherence and Coordination in the U.N. System, UNITAR/74/RR20; Evan Luard, The Evolution of International Organizations (1966) contains a selection of case studies of institutional change; Urquhart and Childers, Renewing the UN System (1994) (recommendations); Kirgis, International Organizations In Their Legal Setting, 223-232 (1993) (restructuring proposals)

See also: Abbott and Snidal, Why States Act Through Formal International Organizations, 42 J. of Conflict Res., 3-32 (1998).  An interesting effort to reform lessons from international economic law is Ernst-Ulrich Petersmann, How to Reform the UN System?  Constiutionalism, International Law and International Organizations, 10 LJIL, 421 (1997)

Questions for Discussion:
· How do you evaluate these waves of disciplinary establishment and renewal?  How do you relate to their politics?  What does it mean to be "for" or "against" the UN in different ways at different periods?

· In the coming assignments we will look at a variety of reform ideas --- constitutional design changes, administrative reorganizations, political redeployment, etc. --- how do you anticipate feeling about these initiatives?  Too radical?  Not radical enough? Irrelevant?  Utopian?  What's missing?

· Kirgis and Schermers provide basic teaching materials for the discipline in an American and a European style --- compare their approaches.  How do they situate their field in relation to international law?  Are international institutions procedural or substantive systems?  Is that division meaningful in this context?

Assignment 26 (Omitted Fall, 2007)
IV. International Institutions

C. The Plenary 
1. Membership, Representation and Institutional Roles
· *DM:
DHPSS: 382-384 (membership)

· *DM:
UN Charter, Chapter II

· *DM:                          Claude, Swords into Plowshares, 85-97 (1971)(membership,                                                   package deals and the China case)

· *DM:
Nato and the Have-Nots, Foreign Affairs, Vol. 75, No. 6, pp. 13-15

· *DM:
U.S. Officials Say China is Not Ready for Trade Organization N.Y. Times, (August 4, 1997)

· *DM:
Representation Cartoon

· *DM:                           Kirgis, International Organizations in Their Legal Setting (first                                                 edition) 84-89  (ICJ membership case and dissent)

Background:

Withdrawal from membership presents an interesting parallel, in which the arguments are often reversed.  The classic case is that of Indonesia's attempted withdrawal in the 1960s, described Sohn, United Nations Law, 95-104.  The Reagan administration also sought legal withdrawal from overly "politicized" international institutions.  See for example the documents reproduced in Department of State Bulletin vol. 84 no. 2083, February 1984; vol. 85 no. 2095,Feb 1985 (pp. 36-37); vol. 85 no 2094, January 1985 (pp. 53-56); and UN Chronicle vol 13, no. 1 pp 83-84, January 1986, concerning U.S. withdrawal from UNESCO.  

Andrew Strauss, Overcoming the Dysfunction of the Bifurcated Global System: The Promise of a Peoples Assembly, 9:2 Transnational Law & Contemporary Problems 489 (1999).

Michael Scharf, Musical Chairs: The Dissolution of States and Membership in the United Nations 28 Cornell L. J., 29 (1995)

For a comprehensive history of nongovernmental participation see: Steve Charnovitz, Two Centuries of Participation: NGOS and International Governance, 18 Michigan J. of Int. L. 2, 183 (1997).

Questions for Discussion:

· How would you describe the differences between the frames Claude and Schermers present for considering constitutional issues like membership, representation or voting?

· In considering membership doctrine we will begin by contrasting arguments about universal and restrictive approaches to membership.  How do arguments about restricted or universal membership relate to visions of consensus?  Of constitutionalism? To what extent can the discussions of restrictive and universal membership resolve issues of participation in an international institution?  To what extent do they depend upon these issues having already been resolved?

· How do these issues play out in the debate about NATO’s enlargement? And what is NATO anyway? An integral part of a process-oriented institutionalized European Security Structure? A western alliance against Russia? What is the relationship between NATO, WEU, EU, OSCE and UN? Which forum would you use to put forward legal claims in times of crisis as an East-European diplomat? As a lawyer for NGO? How do the answers to these questions relate to the question of membership? 

· How do you evaluate the 1950s "package deals" proposal of the Soviet Union?  Should membership be a "legal" or a "political" question?  How did the ICJ deal with the clash between these two rhetorical styles in the membership case?  Has the relationship between these rhetorics become a relationship within the institution? Between the plenary and the judiciary?  The members and the organs?  

· The China case described by Claude presents the same issue as one between membership and representation --- or between two "approaches" to membership between which the US is said to "waver."  Which formulation seems most helpful? 
· The materials from Schermers raise arguments for and against the use of "individual experts," suggesting that the matter can be resolved, if at all, as a strategic choice reflecting the institution's "nature" and "function."  Yet the ICJ in the membership case deduced the nature and function of the Security Council from precisely such constitutional features --- what's going on?


2. Voting 
· C. Wilfred Jenks, Unanimity, The Veto Weighted Voting, Special and Simple Majorities and Consensus as Modes of Decision in International Organizations, Cambridge Essays in International Law Essays in Honour of Lord McNair, 48-63 (1965)

· P. Allott, Powersharing in the Law of the Sea 77 A.J.I.L., 5-8 (1983)

· Bringing Eastern Europe and Russia into NATO: Decision-making with More Members CEERN Document

Background:
Kirgis, International Organizations In Their Legal Setting, 217- 222 (1993) (Koh and Jayakumar, Negotiating Unclos III); 

David Kennedy, The Move to Institutions 8 Cardozo L. R. 841, 979-988. (1987) ("A Constituted Life --- The League of Nations")

Questions for Discussion:

· Contrast arguments about who should participate in voting with those about who should participate in the organization.  How is additional voting power for "important" states justified?  How is reduced voting power for "parties to a dispute" justified? Compare arguments about unanimity, majority voting, the veto or consensus with those about restricted and universal membership or broad and narrow teleology.

· Does Allott describe a voting scheme?

· Looking at Russia and NATO: How does the partnership for Peace and NATO-Russia Founding Act compare to membership? What significance, if any, does the voting scheme NATO adopts have in this context?

· Those involved in the discipline of international institutions have often advocated changes in  the structure of membership, representation or voting when making proposals or polemics for institutional reform.  Indeed, the move from unanimity through weighted voting and majority  voting to consensus may have been fueled by precisely such polemics.  How can we evaluate  reform suggestions of this type --- legally? politically? strategically?  Case by case?

· What is the relationship between constitutional change and political struggle in international  organizations?  What role for international lawyers?  As individual experts?  Team players?  Advocates?

3. Law Making and Powers: Declaring, Denouncing, Deciding, Spending, Rule Making
· *DM:
U.N. Charter, Articles, 7-32
· *DM:
UN Commemorative Calendar
· *DM:
Oscar Schachter, The United Nations Legal Order: An Overview, in Christopher Joyner ed, The United Nations and International Law, 1-19
· *DM:
Paul Szasz, General Law-Making Processes, in Christopher Joyner ed., The United Nations and International Law, 27-44   
· *DM:
“The UN Finance in Comparative Perspective” (2006) available at www.globalpolicy.org/finance/tables/fincomp.htm
· *DM:
Claude, Swords Into Plowshares 175-181 (1971) (politics of GA/SC relations)

· *DM:
Boston Globe, (July 29, 1994), Security Council Offloads Peacekeeping on Great Powers

· *DM:
"NATO, the UN and the Use of Force: Legal Aspects," 10 EJIL 1.

Background:

Falk, On the Quasi-Legislative Competence of the General Assembly, 60 A.J.I.L. 782-791 (1966).

If you are totally unfamiliar with the UN system, you might wish to consult a basic description of the respective roles and history of the General Assembly and Security Council such as Bowett, The Law of International Institutions pp 25-51.  A good collection of essays on the relationship between international law and the UN system in various substantive fields is: Christopher Joyner, ed., The United Nations and International Law (ASIL and Cambridge University Press,  1997)
Questions for Discussion:

· What is an "organ?"  How is one organ distinguished from another? What is the difference between the General Assembly and the Security Council? Which is more universal?  Egalitarian? Hierarchical?  Coercive?  Political?  Legal? Procedural?  Substantive?  Powerful?  Important?

· How can you tell?  From their nature?  Membership? Voting mechanism?  Functions?  Competence?  Powers? Context?  History?  How do these differences change?

· The law/politics nexus gets pretty thick and complex here --- what's creating what?  Is it still rhetorically significant to keep track?

4. Personality, Privileges, and Immunities 
· *DM:
DHPSS: 347-364 (personality, Reparations Case)

· *DM:                           Corbett, What in the League of Nations British Yearbook Intl.                                                L., 119-748 (1924) (from Assignment 7) 

· *DM:
1214-1224 (privileges and immunities, Lutcher Case)

· *DM:
Goodman v. Winterton, Reports of Public International Law Cases 1919-42, at 205-207

· *DM:
Branno v. Ministry of War, 1955, International Law Reports, 756-57 

· *DM:
DHPSS: 149-171 (int. law and mun. law)

Background:

David Bederman, The Souls of International Organizations: Legal Personality and the Lighthouse at Cape Spartel, 36 Virgina J. of Int. L. 2, 275 (1996).

Compare the role of NGOs - see: Steve Charnovitz, Two Centuries of Participation: NGO's and International Governance, 18-2 Michigan J. of Int'l Law, 183 (1997)

Questions for Discussion:

· These materials consider the relationship between the international institutions and the process regime.  What images of international institutions animate legal efforts to determine their powers, privileges and immunities?  

· What is "personality?"  Is it like "sovereignty?"  What is it based upon?  How might its extent vary with the theory used to justify it?  Do these elaborative or justificatory alternatives relate to the objective subjective approaches to constitutional or administrative doctrine?

· What would it mean to have legal personality if international law were to be looked at as a disaggregated non-federal process? What about NGO’s and corporations?

· Privileges and immunities for international organizations are variously justified by analogy to statehood, by extrapolation of some aspect of institutional personality, or of the inherent role  of independence of the representative involved.  How do these patterns of justification differ in their vision of who should decide the extent of immunity?

· How might these views of immunity doctrine be related to the various visions of the administrative or constitutional essence of international institutions?

· Although discussion of the "status" of international organizations is often at the beginning of classic treatises on the subject, it seems to depend in important ways upon the theoretical, constitutional and administrative discourse. What do you make of the theory of "functionalism"--- particularly as it relates to determinations of implied powers?

· What is the significance of separating immunity doctrine from substantive rules governing the behavior of institutions and their staff?

· Is the relationship between international and national law a subject fundamentally similar or dissimilar to the privileges/immunities and status of international institutions?
Assignment 27
IV. International Institutions

D. International Administration.

1. Secretariat and the Secretary General: Leader and Clerk, Norm and Policy Entrepreneur
Readings:

· *DM:                           David Kennedy, Leader, Clerk or Policy Entrepreneur? The                                                  SecretaryGeneral in a Complex World. In Simon Chesterman, ed.,                                            Secretary or  General?: The Role of the United Nations Secretary                                              General in World Politics (Cambridge, 2006)
Background:
· *DM:


Oscar Schachter, Dag Hammarskjold and the Relation of Law to                                         Politics 56 A.J.I.L. 1 (1962) 
· *DM:
L. Gordenker, The Secretary-General in James Barros, ed.,               The United Nations, Past, Present and Future, 104-142 (1972)
2. International Administrative Law and Coordination
Readings:

· *DM:


Kingsbury, Krisch, and Stewartr, special eds., The                                                  
Emergence of Global Administrative Law, 68 Law and Contemporary                                      Problems, (Summer/Autumn 2005)

Supplemental:

· *DM:
J. Berteling, Inter-Secretariat Co-ordination in the United Nations                                          System, Netherlands Int. L. R., 21-42 (1977)

· *DM:
A.P. Sloan, Jr., The Management of General Motors, in Pugh,                                                Organizational Theory, 182-188 (1971)

· *DM:
Norman Dufty, Organizational Growth and Goal Structure: The                                           Case of the ILO, 26 International Organization, 479 (1972) 
Background:

Theodor Meron, Staff of the United Nations Secretariat: Problems and Directions, A.J.I.L., 659-693 (1976); Kirgis, International Organizations In Their Legal Setting, 121-132 (1993 edition) (Chinese Translators Case); K. Carlston, International Administrative Law -- A Venture in Legal Theory,8 Journal of Public Law, 329-377 (1959); Bruno M. de Vuyst, The Use of Discretionary Authority by International Organizations in their Relations with International Civil Servants, (1983); 

For an interesting memoir of service as a high level UN civil servant, see Brian Urquhart, A Life in Peace and War, (1987); David Kennedy, International Refugee Protection, 8 Hum. Rts. Q. 1 (1986) (excerpts)
See also: Remembering the UN: A Program for Reform (UN press release) (Assignment 24); United Nations: Talk About a Hard Call: Reform From Within (Assignment 24) U.S. News, (July, 21, 1997)

For other suggestions about U.N. reform you may want to look at Urquhart and Childers, Renewing the UN System, (1994) (recommendations); Kirgis, International Organizations in Their Legal Setting 223-232 (1993) (restructuring proposals).

If you are interested in efforts to reform the administration of UN economic and social programs, you might have a look at the following: Ronald I. Meltzer, Restructuring the United Nations System: Institutional Reform Efforts in the Context of North-South Relations, International Organization, 993-1018 (Autumn 1978); Johan Kaufmann, The Capacity of the United Nations Development Program: The Jackson Report, International Organization, 938-949 (1971); Robert Jackson, A Study of the Capacity of the U.N. Development System, (U.N., 30 Sept. 1969) doc. DP/5; Martin Hill, Towards Greater Order, Coherence and Coordination in the U.N. System, UNITAR/74/RR20;  Evan Luard, The Evolution of International Organizations (1966) contains a selection of case studies of institutional change.

On the growing role of NGO’s: Daniel Thürer, The Emergence of Non-Governmental Organizations and Transnational Enterprises in International law and Changing Role of the State, Non-State Actors as New Subjects of International Law, Proceedings of an International Symposium of the Kiel Walther-Schücking-Institute of International Law, March 25-28, 1998.

Questions for Discussion:

· How does the Secretariat differ from legislative organs?  What is the relationship between the  Secretariat and the Secretary-General?  Should the Secretary General be a "leader" or a "clerk?" How does Kofi Annan conceive of his role? Bhoutros Ghali was often accused of being arrogant.  Kurt Waldheim, General Secretary in the 70's, was referred to as "maître d;hôtel" How do these terms relate to the law/politics distinction?

· The U.N. has institutionalized a combination of staffing strategies.  Do you agree with Meron that the symptoms of malaise and inefficiency might be diagnosed to result from "pursuing the twin goals of competence and equity?"  What about affirmative action in UN staffing --- should we think about it any differently than in law school or law firm staffing? How do arguments about staff selection policy relate to arguments characteristic of discussions about membership, organs and voting?

· What form of administrative review (political, legal, discretionary, formal) seems associated with various staffing strategies or visions of bureaucracy?  With images of the organization as leader or clerk, political or legal?

· The administrative review materials introduce a further internal functional specialization --- like the move from membership to representation or from the plenary to the secretariat --- now to the judiciary.  How does the judiciary participate in the work of establishing or confirming the UN as a working institution?

· The casebook devotes most of its attention to institutions when considering the international law of cooperation, as if humanitarian issues had become, in some cases, issues of institutional design and development.  

· The astonishing proliferation of independent agencies is certainly remarkable --- What needs to be coordinated?  Communicated? Controlled?  What institutional mechanisms are best suited to controlling?  To communicating?  How do they go astray?  What can you make of the alphabet soup in Berteling's piece --- is this just a matter for insiders?  How do you evaluate Kofi Annan's reform proposal?

· How are the arguments for top-down and bottom-up approaches to coordination linked to issues of membership or the role of the secretary general --is there a law/politics angle here?  Is bottom-up top-down linked to centralization and decentralization?  Which approach to centralization or decentralization is associated with a political vision of the organization?  A legal vision?  A rational-machine vision of bureaucracy?  An expert's model of bureaucracy?

· The Sloan and Dufty pieces offer quite different ideas about the ways institutions grow, change, and react with their environments.  Also different ideas about ways to coordinate and control their parts. 

· As modern pragmatists, how should we think of the administrative process --- as political work?  Legal work? In what sense? 

a) Assignment 28
IV. International Institutions

E. The International Judiciary

 

1. The International Court of Justice (ICJ)
Readings:

· *DHPSS: 
854-861 (ICJ, compulsory jurisdiction)

· *DM:
Bekker & Highet, ICJ Orders US to Stay Execution of Paraguayan National in Virginia, ASIL, (April 1998).

· *DHPSS:  
868-893 (US v. Iran, US v. Nicaragua)

· *DM:  
J.E. Alvarez, Judging the Security Council, 90 A.J.I.L. (1996)

· *DM:
Judith H. Bello, The WTO Dispute Settlement Understanding: Less is More, 90 A.J.I.L., 416 (1996)

· *DM:
Martti Koskenniemi, The International Law Commission Report on Fragmentation (excerpts)
· *DM:
David Kennedy, "One, Two, Three Many Legal Orders: Legal Pluralism and the Cosmopolitan Dream" NYU Review of Law and Social Change (Forthcoming, 2007)
Background:

See: DHPSS: 909-912 (nuclear weapons/advisory opinions); David Kennedy, The Nuclear Weapons Case (Assignment 4); Symposium Issue: The Proliferation of International Tribunals: Piecing Together the Puzzle, 31 N.Y.U. J. Int’l L. & Pol’y (1999); See also: A. Anghie, The Heart of My Home: Colonialism, Environmental Damage and the Nauru Case 34 Harv. Int. L. J., 445 (1993) (especially 445-449 and 506); Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion in Nuclear Weapons Case; Laurence Boisson de Chazournes, Testing the Effectiveness of the ICJ: The Nuclear Weapons Case, 91 ASIL Proceedings, (April 2-12-1997).

At the time of the Nicaragua Case, the ICJ was under considerable political attack in the US.  For the discipline's response to this attack see Thomas Franck, Judging the World Court (1986)

On the WTO Dispute Settlement System, see: Joel P. Trachtman, The Domain of WTO Dispute Resolution, 40 Harv. Int’l L. J. 333 (1999); Petersman: The GATT/WTO Dispute Settlement System, International Law, International Organizations and Dispute Settlement, 1-65 (Kluwer) (1997); John Flood and Eleni Skordaki, Normative Bricolage: Informal Rule-Making by Accountants and Lawyers, Global Law Without a State (Dartmouth), 109 - 126 (Teubner, ed., 1997); 

Frank Garcia, Decision Making and Dispute Resolution in the Free Trade Area of the Americas: An Essay in Trade Governance 18 Mich. J. of Intl. L., 357 (1994); Garcia, Building a Just Trade Order for a New Millennium, 33 George Washington Int’l L. Rev (3 & $ (2001); Garcia, Evaluating International Economic Law Dispute Resolution Mechanisms, 42 South Texas L. Rev 4 (2001); B.S.Chimni, India and Ongoing Review of WTO Dispute Settlement Systems, Economic and Political Weekly, 264 (January 30,1999); Ernst-Ulrich Petersmann, From Hobbesian International Law of Co-existence to Modern Integration Law: The WTO Dispute Settlement System, 1 Journal of Int'l Econ. L., 175-198 (1998); and Petersman, How to Promote the International Rule of Law? The contributions by the WTO Appellate Review System, 1 J. of Int'l Ec. L., 25-48 (1998); David Lopez, Dispute Resolution Under the Free Trade Area of the Americas: The Shape of Things to Come, 28-3 U. of Miami Inter-Am L. R., 597 (1997).

Questions for Discussion:

· How appropriate was it to use the ICJ in either the Iran or Nicaragua situations?  

· What about the Nuclear test case?  Are the agreements convincing?  Statesmenlike?  Legal?

· From a strategic point of view, how should we evaluate establishing norms, establishing institutions and bringing cases --- which is more likely to situate us where the rubber meets the road?

· Can we trace Alvarez’s conception of the relationship between law and politics back through the materials we have read this semester?  Or the earlier Alvarez?

· Is Bello right that “less is more?”  What is the relationship between Bello’s conception of dispute resolution and Alvarez’s?  Might they both be traced back to…Alvarez? Jessup? Others?

On the proliferation of ______tribunals see: Jenny S. Martinez, Towards an International Judicial System, 56 Stan. L. Rev 429 (2003) (especially 447-528); Pierre-Marie Dupuy, The Danger of Fragmentation or Unification of the International Legal System and the International Court of Justice, 31 N.Y.U. J. Int’l L. & Pol., 791 (1999); Dupuy addresses the issue of whether the proliferation of international courts and tribunals will lead to the fragmentation of the international legal system or the fragmentation of the interpretation of its norms. He holds that the establishment of new jurisdictions and systems of control improves efficiency by helping in the implementation of obligations and by generating a more refined and precise system of interpretation of norms; however, this development creates dangers including the illusion of completely autonomous sub-systems and the potential problem of conflicting jurisdiction. He suggests that a solution to such concerns is the emergence of a central role for the ICJ which can be achieved by the judges themselves, and in the way they view the true function of the Court within the international legal system.  Monica Pinto, Fragmentation or Unification Among International Institutions: Human Rights Tribunals, 31 N.Y.U. J. Int’l L. & Pol. 833 (1999).

Pinto explores the connections and conflicts in the jurisdiction, functioning, and jurisprudence of two international human rights bodies: the Inter-American Commission on Human Rights (IACHR) and the Human Rights Committee (HRC).   She concludes that the significant differences between the two bodies, makes unification extremely difficult.  For additional arguments (mostly by judges of the International Court of Justice) against the proliferation of international judicial bodies, see The Court and Other International Tribunals, in Connie Peck & Roy S. Lee, Increasing the Effectiveness of the International Court of Justice, 280-323 (1997).

The use of domestic tribunals for ______ adjudication, particualry in human rights case has also generated controversy.  See for example Ellen Lutz and Karen Sikkink, The Justice Cascade: The Evolution and Impact of Foreign Human Rights Trials in Latin America, 2 ChiJil 1 (2001).  Lutz and Sikkink contend that the recent shift in international norms towards using foreign or international judicial processes to hold individuals accountable for human rights is the result of a justice cascade by an epistemic community who developed legal arguments, recruited plaintiffs and witnesses, marshaled the evidence, and persevered through years of legal challenge. In Latin America, Lutz and Sikkink suggest that the trend has increased pressure on the state to open previously blocked domestic avenues for pursuing justice.

Beth Stephens, Translating Filártiga: A Comparative and International Law Analysis Of Domestic Remedies For International Human Rights Violations, 27 Yale J. Intl L. 1 (2002).  Stephens provides an overview of the current application of the Filartiga doctrine. She advocates for domestic remedies for international human rights violations by discussing the international law foundation and describing how different legal systems achieve these common goals through other mechanisms. Stephens brings this analysis to bear on the drafting of an international convention governing civil jurisdiction and enforcement of judgments, holding that understanding different domestic procedures is necessary to achieving a consensus on how to protect civil human rights claims within this convention.

Paul Kahn, On Pinochet, Boston Review February/March (1999).  Kahn describes and evaluates the validity of arguments for two differing normative perspectives to domestic courts exercising universal jurisdiction over human rights violations. While Pinochet is celebrated as an indication of the emergence of international human- rights conventions that transcend national borders and that hold human rights abuses as a legal obligation of state governments, Kahn expresses doubt as to whether the adoption of human rights conventions without uniform application constitutes international law. Kahn concludes that the Spanish’s efforts to prosecute Pinochet should be understood as legal means to pursue moral ends.

Beth Stephens and Michael Ratner: International Human Rights Litigation in US Courts, Transnational, 7-23 (1996).  Stephens and Ratner provide a brief, streamlined overview of the background of the ATCA, the facts and implications of Filartiga, and the controversy around the interpretation of the ATCA.

M.0. Chibundu, Making Customary International Law Through Municipal Adjudication: A Structural Inquiry, 39 Virg. J. Intl L. 1069 (1999).  Chibundu explores the consequences for international law of using domestic institutions to generate and contour it.  Chibunda examines the relationship between the idea of limited extraterritorial jurisdiction and representativeness within a community, and embeds this analysis within a summary of customary international law and critique of the judicial and academic literature on the use of US domestic courts to enforce international human rights norms.

Additional articles:

Context:

Paul Schiff Berman, The Globalization of Jurisdiction, 151 U.Pa. L. Rev. 311 (2002).  Berman takes a broad, theoretical approach to conceptualizing jurisdiction in the context of the challenges that the rise of cyberspace and globalization pose to a territorially based legal system. He argues that existing theories are unsatisfying because they fail to pay sufficient attention to the social meaning of legal jurisdiction and community definition. Through surveying literature from other disciplines, the definition of community emerges as a politically charged (and sometimes hegemonic) social construction. He constructs a cosmopolitan pluralist model for understanding the globalization ofjurisdiction, discussing how such a conception might operate in both cyberspace and international law practice.

Joshua Ratner, Back to the Future: Why a Return to the Approach of the Filartiga Court

is Essential to Preserve the Legitimacy and Potential of the Alien Tort Claims Act, 35

Colum. J.L. & Soc. Probs. 83 (2002).  Ratner argues for a broad interpretation of the standard for the ATCA. He advocates that in determining whether a plaintiff has alleged a “violation of the law of nations” under the ATCA, courts should view the law of nations through the lens of the CIL of human rights, not just jus cogens norms. He asserts that the Filartiga decision itself, subsequent Congressional and Executive branch endorsement of Filartiga, and an examination of the meaning of the term “law of nations” at the time the ATCA was drafted all mandate a general CIL of human rights standard and methodology in adjudicating claims of human rights violations under the ATCA. He also holds that relying onjus cogens only, creates practical and normative problems, and unnecessarily narrows the lists of violations actionable under the ATCA.

Curtis A. Bradley, The Costs of International Human Rights Litigation, 2 Chi. J. Int’l L. 457 (Fall 2001).  Bradley provides a context of the current litigation under the Filartiga doctrine and argues that the litigation entails significant domestic and international costs, which though difficult to measure, suggest that courts should await specific guidance from Congress before allowing further expansions of this litigation.

Ryan Goodman, Congressional Support for Customary International Human Rights as

Federal Common Law: Lessons of the Torture Victim Protection Act, 4 ILSA J. Int’l &
Comp. L. 455 (Spring, 1998).  In response to arguments that threaten ATCA litigation, Goodman analyzes the TVPA and its legislative history to demonstrate the scope and consequence of Congress’ endorsement of human rights litigation. If customary international law is federal common law, as some scholars hold, the federal judiciary arguably could not elaborate other causes of action without specific political branch authorization. Goodman contends that that passage of the TVPA provides ample political branch authorization for the wider Filartiga doctrine if such authorization was indeed necessary; and that the TVPA legislative history indicates Congressional agreement with the conventional view that customary international law is federal common law absent political branch action.

Applications of the ATCA:

Pia Zara Thadhani, Regulating Corporate Human Rights Abuses: Is Unocal the Answer?, 42 Wm. & Mary L. Rev 619 (Dec. 2000).  Thadhani charts the trend of an increase in human rights suits brought by aliens against multi-national corporations (MNCs) and explores the implications of cases such as National Coalition Government of Burma v. Unocal Inc., which imply that a corporation’s purely private actions can also be sanctioned under international law.  Thadhani concludes that federal courts should be wary of sanctioning the conduct of corporations under the murky standard of international law. Thadhani proposes the adoption of a mandatory code of corporate conduct similar to the corporate codes of conduct proposed by the United Nations, which were never formally adopted.

Sample Cases

Papa v. US., 281 F.3d 1004 (9th Cir. 2002); Bano v. Union Carbide Corp., 273 F.3d 120

(2d Cir. 2001); Hilao v. Marcos, 103 F.3d 767 (9th Cir. 1996); Bagguley v. O’Donnell

953 F.2d 660 (D.C. Cir. 1991); DeArellano et. al. v. Weinberger, 724 F.2d 143 (D.C.

Cir. 1983).

Assignment 29 (Omitted Fall, 2007)

IV. International Institutions

G. The International Judiciary

 

2. Non-Adjudicatory Dispute Settlement and Commercial Arbitration
Readings:

· *DM:
DHPSS: 820-823 (obligation to settle)


               
826-833 (non-adjudicatory)
                          
836-841 (arbitration)

· *DM:
 A. Shalakany, Disempowering the National: The Contribution of                                          International CommercialArbitration (excerpts)

· *DM:
Garth & Dezalay, Dealing in Virtue: International Commercial                                            Arbitration in the Constitution of a Transnational Legal Order, 1-32                                         (1996)
Background:

E.M. Morgan, Act of Blindness, State of Insight, 13 Boston U.J. Int'l L., (1995) (excerpts); M. Sornarajah, The Climate of International Arbitration, 8 J. of Intl. Arbitration, 47 (June 1991); D. Lopez, Dispute Resolution Under NAFTA: Lessons from the Early Experience, 32 Texas I.L.J., 163 (1997) (excerpts); Yves Dezalay, Merchants of Law as Moral Entrepreneurs: Consulting International Justice from the Competition for Transnational Business Disputes 29-1 Law & Society Review 27 (1995); A.O. Sykes, Constructive Unilateral Threats in International Commercial Relations: The Limited Case for Section 301, 23 L.R. Pol. Intl. Bus., 263 (1992) (excerpts)

Questions for Discussion:

· Is there a geography to commercial arbitration?  What do you think of Shalakany's claim that commercial arbitration is not per se a biased medium, but is strongly influenced by "the public/private distinction in international law as an enduring system in legal consciousness?"  What does that mean?  Are the accounts given of commercial arbitration by Sornarajah and Shalakany contradictory?  Complimentary?  In which respect?
· How can we compare non-adjudicative methods?  By beneficiary, north or south, trade and economics or politics; by sector, by type of dispute, public v. private?

Assignment 30
V. The Law of Peace

A. A Substantive Regime: The Law of Cooperation
Readings:

· David Kennedy
 The Dark Sides of Virtue, Chapters 4 and 9
· *DM:  
Wolfgang Friedmann, The Changing Structure of International Law, 365-81 (1964) 
· *DM:


David Rieff, A Bed for the Night: Humanitarianism in Crisis (Simon & Schuster, 2002): 1-25. 

· *DM:  
Balakrishnan Rajagopal, “International Law and the Development Encounter: Violence and Resistance at the Margins,” ASIL Proceedings (1999) 

· *DM: 
David Kennedy,  SEQ CHAPTER \h \r 1“The Forgotten Politics of International Governance” 2 European Human Rights Law Review 2001.  

Background: 

See also: David Kennedy, “The Politics of the Invisible College: International Governance and the Politics of Expertise,” 5 European Human Rights Law Review 2001; David Kennedy, International Legal Structures, 193-201 (1987); Gunther Teubner, Contracting Worlds: The Many Autonomies of Private Law, 9 Social & Legal Studies 399 (2000).

This might be a good time to look at Kenneth Cain, Heidi Postlewait and Andrew Thomson, Emergency Sex and Other Desparate Measures: A True Story from Hell on Earth (Hyperion Press, 2004); Simon Chesterman, Just War or Just Peace?: Humanitarian Intervention and International Law (Oxford University Press, USA, 2001) (excerpts); Report of the International Commission on Intervention and State Sovereignty, The Responsibility to Protect (December 2001).

B. The Law of the Sea: An Exemplary Regime of Architecture and Regulation
Readings:
· *DHPSS: 
1383-1392 (introduction; basic principles--freedom and commonage, derogations for coastal states)
1442-1445 (high seas regime)

Optional:
· *DM:  
David Kennedy, International Legal Structures, 201-45 (1987) (excerpts)

Background:

Jonathan I. Charney, Entry Into Force of the 1982 Convention on the Law of the Sea, 35 Va. J. Int'l L., 381 (1995) (excerpts).

Questions for Discussion:

· What is the Law of the Sea Convention's substantive vision?  How does it use jurisdictional doctrines & assignments to create a substantive regime? Does this fulfill the substantive hopes of international law which have been deferred by sources doctrine and the procedural regime we have considered up to this point in the course?  If not, is this a failing or is it the secret of the Convention's success?

· Can you locate the influence of various historical conceptions of international law in these materials? Can you isolate historical, doctrinal and institutional elements?

Assignment 31
V. The Law of Peace

C. International Criminal Law 


1. Individual Responsibility and War Crimes
Readings:

· *DHPSS: 
396-401, 404-409, skim pages 409-419, read 419- 421 (individual responsibility, Nuremberg trials, Yugoslavia, Rwanda, International criminal court, terrorism)

· *DHPSS:  
1314-1320 (International criminal law) (for further information on the Pinochet case, see pages 1139-43)

· *DM:
Martti Koskenniemi, Between Impunity and Show Trials, 6 Max Planck Yearbook for United Nations Law (2002), 1-36

Background:

See: Letter from Jack Straw about the Extradition of Pinochet, (April 15, 1999), Published online by Equipo Nizkor & Derechos Human Rights; Lucas W. Andrews, Sailing Around the Flat Earth: The International Tribunal for the Former Yugoslavia as a Failure of Jurisprudential Theory, 11 Emory Int'l L. Rev., 471 (description of the establishment of the Tribunal) (excerpts)

On Pinochet, see Diana Woodhouse (ed), The Pinochet Case: A Legal and Constitutional Analysis, Oxford: Hart Publishing, 2000; David Sugarman, The Pinochet Case: International Criminal Justice in the Gothic Style?, 64 Mod. L. Rev. 933 (2001)

On the International Criminal Court, see Leila Nadya Sadat and S. Richard Carden, The New International Criminal Court: An Uneasy Revolution, 88 Geo. L. J. 381 (2000).  For a telling personal narrative of participating in the ICC Conference, see Immi Tallgren, We Did It? The Vertigo of Law and Everyday Life at the Diplomatic Conference on the Establishment of an International Criminal Court, 12 Leiden Journal of International Law 683 (1999).

Recent Literature on international criminal law is voluminous.  The American Journal of International Law devoted a "recent developments" style issue to the topic.  See Developments in International Criminal Law, 93 A.J.I.L, 1-123 (January 1999).  See also: Edward Morgan, Retributory Theater, 3 Am. Univ. J. Int. L. and Pol., 1 (1988); Ed Morgan, Criminal Process, International Law and Extraterritorial Crime, 38 U. of Toronto L. J., 245 (1988); see also Mark A. Drumbl, Punishment, Postgenocide: From Guilt to Shame to Civis in Rwanda, 75 N.Y.U. L. Rev. 1221 (2000);

For a historic description of the developments that have taken place in the field of international criminal law: M. Cherif Bassiouni, From Versailles to Rwanda in Seventy-five Years: The Need to Establish a Permanent International Criminal Court, 10 Harv. Hum. Rts. J., (Spring, 1997); see also: Susan W. Tiefenbrun, The Paradox of International Adjudication: Developments in the International Criminal Tribunals for the Former Yugoslavia and Rwanda, the World Court, and the International Criminal Court, 25 N.C. J. Int’l L. & Com. Reg. 551 (2000)

For a comparison of the ad hoc Tribunals for former Yugoslavia and Rwanda: Catherine Cisse, The International Tribunals for the Former Yugoslavia and Rwanda: Some Elements of Comparison, 7 Transnat'l L. & Contemp. Probs. (Spring, 1997).  See also: Payam Akhavan, The International Criminal Tribunal for Rwanda: The Politics and Pragmatics of Punishment, 90-3 A.J.I.L, 501 (1996); Akhavan, The Yugoslav Tribunal at a Crossroads: The Dayton Peace Agreement and Beyond, 18 Hum. Rts. Q., 259-285 (1996).

For a cautionary, but ultimately optimistic view, see Gerry Simpson, Didactia and Dissident Histories, in War Crimes Trials, 60 Albany L. R., 801 (1999).

Catharine A. Mackinnon, Rape, Genocide and Women's Human Rights, 17 Harvard Women's L. J., 5-16 (Spring 1994)

Francis X. Clines "NATO Opens Broad Barrage Against Serbs as Clinton Denounces 'Brutal Repression'," NY Times (March 25, 1999)

See also: ICJ Decision of July 11, 1996 on Bosnian genocide. Margareth Etienne, Addressing Gender-Based Violence in an International Context 18 Harv. Women's L. J., 139 (1995); Mass Rape: The War Against Women in Bosnia-Herzogovina Stiglmayer, ed., Faber, trans.,(1994)(see in particular: Susan Brownmiller, Making Female Bodies the Battlefield at p. 180); Green, Copelon, Cotter and Stephens, Affecting the Rules for the Prosecution of Rape and Other Gender Based Violence Before the International Criminal Tribunal for the Former Yugoslavia: A Feminist Proposal and Critique 5 Hastings L. J.,171 (1994); T. Meron, Rape as a Crime Under International Law, 87 A.J.I.L., 424 (1993).  Roy Gutman, A Witness to Genocide: The 1993 Pulitzer Prize-winning Dispatches on the "Ethnic Cleansing" of Bosnia, (1993) (excerpts); Dusan Cotic, "Introduction" to the Criminal Law Forum vol. 5, Nos 2-3 (1994) p. 223-236.  Rhonda Copelon, Surfacing Gender: Re-Engraving Crimes Against Women in Humanitarian Law, 5 Hastings L. J., 243 (Summer 1994).

Questions for Discussion

· Why a Tribunal? Deterence? Punishment? Retribution? Apology? Utopia?

· How do the situations in Yugoslavia and in Rwanda resemble each other? How do they differ?

2. Terrorism
Readings:

· *DHPSS: 
416-420 (an international crime)
1128-1131 (jurisdiction)
419-420 (sanctions)
966-967 (use of force)
773-777 (Lillich/Paxman - state responsibility and terrorism)

· *DM:  
Ileana Porras, On Terrorism: Reflections on Violence and the Outlaw in Danielsen and Engle, eds. After Identity: A Reader in Law and Culture, 294-313 (1994)

· *DM:
W. Michael Reisman, “International Legal Responses to Terrorism,” 22 Houston Journal of International Law 3 (1999) 
Background:

Ed Morgan, International Law’s Literature of Terror, XV Canadian J. of  L. & jurisprudence 2 (2002)

While Reisman’s article remains the best overview of international responses to terrorism, for more articles dealing with specific ways to combat terrorism see:

M. Cherif Bassiouni, Legal Control of International terrorism: A Policy- Oriented Assessment, 43 Harv. Int’l L. J. 1 (2002) (An excellent survey of the phenomena of terrorism and the weakness of international law in addressing the problem); Jacqueline Ann Carberry, Terrorism: A Global Phenomenon Mandating a Unified International Response, 6-2 Indiana J. of Global Legal Studies, 685 (1999) (a thoughtful summary of recent anti-terrorist efforts).

There are various possibilities to combat terrorism, ranging from employing the UN framework to using existing procedural norms such as state responsibility or the use of force, to even establishing a new international norm against terrorist activities. 

For civil remedies, see JOSEPH W. Dellapenna, Civil Remedies for International Terrorism, 12 DePaul Bus. L.J. 169 (1999/2000).

For a discussion on the definition of terrorism, see:

Carty, "The Limits of the "Word" Terrorism and the Rhetoric of "Legal Peace" in Ireland" in International Law and Armed Conflict Bradney ed. 4, 39 (1992) (excerpts)

A good article on the problem of defining terrorism is Michael P. Scharf, International Law Weekend Proceedings: Defining Terrorism as the Peace Time Equivalent of War Crimes: A Case of Too Much Convergence Between International Humanitarian Law and International criminal Law, 7 ILSA J. Int’l & Comp. L. 391 (2001).
For constituting terrorism as crime against humanity, see Anne-Marie slaughter and William Burke- White, An International Constitutional Moment 43 Harv. Int’l L. J. 1 (2002) (September 11th provided a constitutional opportunity for international law to fuse together international criminal law, the law of war and the law of terrorism into one principle).

For an interesting analysis of the role of law in fighting terror, see: Ratna Kapur, Collateral Damage – sacrificing Legitimacy in the search of Justice Harv. Int’l Rev. (2002), p. 42.  See also:Mark A. Drumbl, Judging the 11 September Terrorist Attack, 24 Human rights Quarterly 2 (2002) (creating a culture of cosmopolitan tribunals using international criminal law and processes); Laura A. Dickinson, Using Legal Process to Fight Terrorism: Detentions, Military Commissions, International Tribunals, and the Role of law 75 Southern California L. Rev 6 (2002) (calling for a fair adjudicatory internationalized legal process including international tribunals, international military commissions and international domestic courts).

For state-led use of force, see Walter Gary Sharp, American Hegemony and International Law: The Use of armed Force against Terrorism: American Hegemony or Impotence, 1 Chi. J. Int’l L. 37 (2000).

For the “Just war” doctrine, see Richard Falk, Defining a Just War, The Nation, October 29,  2001 (a call for cooperative military action with limited means and ends).

You might want to look also at the following articles:

For a discussion on the morality of terrorism, see Theodore P. Seto, The Morality of Terrorism, 35 Loyola L. Rev. 4 (2002).
For a good theoretical consideration of Islamism as a theory of political thought and action, hence a view of terrorism as a political act through its relationship to Islamism, see Aliya Haider, The Rhetoric of Resistance: Islamism, Modernity and Globalization, 18  Harv. Black Letter L. J.  (2002).

For a detailed overview of the motivations of religious terrorists and possible mechanisms to control and contain terrorists, see Patricia A. Long, In the Name of God: Religious Terrorism in the Millennium an Analysis of Holy Terror, Government Resources, and the Cooperative Efforts of a Nation to Restrain Its Global Impact, 24 Suffolk Transnat’l L. Rev. 51 (2000).

For the threat of nuclear terrorism, see Larry D. Johnson, The Threat of Nuclear Terrorism and 9/11: Wake-Up Call to Get the Treaties Right IAEA Bulletin (2002).

If you are interested in a further look at the terrorism literature of the 1980s, you might consult: Gal-Or, International Cooperation to Suppress Terrorism (1985); Sofaer, Terrorism and the Law Foreign Affairs, 901 (Summer 1986); Evans and Murphy, ed. Legal Aspects of International Terrorism (published under the auspices of the American Society of International Law); Laquer, The Terrorism Reader (1987).

Questions for Discussion:

· The casebook editors dispersed references to terrorism and war crimes among the substantive law of force and the procedures of state responsibility and individual capacity.  Lillich and Paxman are eager that the existing rules of international law --- primarily those of procedure --- be well used in the war on terrorism.  How do you evaluate this crossover from a procedural to a substantive regime?  Compare jus cogens.

· What is the difference between the way international law deals with war crimes, terrorism and diseases? It is possible to think of war crimes and terrorism as diseases? Diseases as crimes?

· How do you read the political projects of these various authors?  What does it mean to use international law?

Assignment 32
V. The Law of Peace

D. The Environment: A New Pragmatism
Readings:

· *DHPSS: 
1524-1531 (climate changes)
1509-1521 (general principles, Trail Smelter Case, Chernobyl)


·  *DM:
Philippe Sands, Principles of International Environmental Law: Frameworks, Standards, and Implementation (1995)(pp. 48-62 on the Rio Conference and its aftermath) and Greening of International Law, xxx-xlvii (Philippe Sands ed., 1994)

· *DM:  
Richard Falk, Environmental Protection in an Era of Globalization, 6 Y.B. Int'l Envtl. L. 3, 3-7 & 24-25 (1995)

· *DM:
 Oh No, Kyoto,The Economist (April 5th, 2001)

· *DM:
The Bubble-and-Squeak Summit, The Economist ((September 5th, 2002)

Background:

Ileana Porras, The Rio Declaration: A New Basis for International Cooperation, Greening International Law, 20 (Philippe Sands ed., 1994)

Joby Warrick, U.N. Summit Reaches Ineffectual End; Wrangling Delegates Fail to Reach Consensus on Global Environment, Washington Post, (June 28, 1997)

G. Pascal Zachary, Environmentalists Find A New Line of Work as Soldiers of Fortune, Wall Street Journal, (June 19, 2001)

A recent treatise that is quickly achieving canonical status is Philippe Sands, Principles of International Environmental Law: Frameworks, Standards, and Implementation (1995) (see esp. pp. 48-62 on the Rio Conference and its aftermath).  See also: Dan Tarlock, The Role of Nongovernmental Organizations in the Development of International Environmental Law, 68 Chicago-Kent L.R., 61 (1992); Jeffrey Atik, Environmental Standards within NAFTA: Difference By Design and the Retreat from Harmonization, 3 Ind. J. Global Legal Stud., 81 (1995); Jeffrey L. Dunoff, From Green to Global: Toward Transformation of International Environmental Law, 19 Harv. Envtl. L. Rev., 41 (1995);  Eyal Benvenisti, Collective Action in the Utilization of Shared Freshwater: The Challenges of International Water Resources Law, 90 Am. J. Int'l L., 384 (1996); Brent Hendricks, Postmodern Possibility and the Convention on Biological Diversity, 5 N.Y.U. Envtl. L.J., 1 (1996) (using "postmodernist tenets" to justify current practices of international environmental law, in an explicit project to domesticate the critique and put it to "practical" use); Christopher C. Joyner and George E. Little, It's Not Nice to Fool Mother Nature! The Mystique of Feminist Approaches to International Environmental Law, 14 B.U. Int'l L.J., 223 (1996) (using an essentialized "feminist theory of international law" to examine international environmental law); Jutta Brunnée and Stephen J. Toope, Environmental Security and Freshwater Resources: Ecosystem Regime Building, 91 Am. J. Int’l L., 26 (1997); see also Jutta Brunnée and Stephen J. Toope, Environmental Security and Freshwater Resources: A Case for International Ecosystem Law, 5 Y.B. Int'l Envtl. L., 41 (1994); Christopher D. Stone, The Gnat is Older Than Man: Global Environment and Human Agenda, (1993); Green Planet Blues, (Ken Conca et al. eds., 1995).

Images of international environmental law as an arena for pragmatic management and as a discursive practice of legitimation and justification, à la Chayes and Chayes (recall The New Sovereignty) abound in contemporary scholarly writing.  Examples include: Daniel Bodansky, Customary (And Not So Customary) International Environmental Law, 3 Ind. J. Global Legal Stud. 105 (1995); Jacob Werksman, Consolidating Governance of the Global Commons: Insights from the Global Environmental Facility, 6 Y.B. Int'l Envtl. L. 27 (1995); Elli Louka, Cutting the Gordian Knot: Why International Environmental Law is not Only About the Protection of the Environment, 10 Temp. Int'l & Comp. L. J. 79 (1996). On environmental law and economic law as parallel developments, see Philippe Sands, Turtles and Torturers: The Transformation of International Law, 33 N.Y.U. J. Int’l L. & Pol. 527 (2001)

Some recent critical or unorthodox perspectives on environmental law generally include: Environmental Law and Ecological Responsibility: The Concept and Practice of Ecological Self-Organization (Gunther Teubner et al. eds., 1994); Daniel A. Farber, Stretching the Margins: The Geographic Nexus in Environmental Law, 48 Stan. L. Rev., 1247 (1996); Daniel C. Esty, Revitalizing Environmental Federalism, 95 Mich. L. Rev., 570 (1996); J. B. Ruhl, The Fitness of Law: Using Complexity Theory to Describe the Evolution of Law and Society and its Practical Meaning for Democracy, 49 Vand. L. Rev., 1407 (1996); Cheney, Postmodern Environmental Ethics: Ethics as a Bioregional Narrative, 11 Envtl. Ethics, 117 (1989).

For Third World approaches to the problem of sources, see: David A. Wirth, Legitimacy, accountability, and Partnership: A Model for Advocacy pn Third World Environmental Issues 100 Yale L. J. 2645 (1991).

Wirth has developed his argument on the relationshipbetween trade and the environment in a number of recent pieces; see e.g., David A. Wirth, Some Reflections on Turtles, Tuna, Dolphin, and Shrimp, 9 Yearbook of Int’l Environ. L. (1998); David A. Wirth, the Role of Science in the Uruguay Round and NAFTA Trade Disciplines, (United Nation Environment Program: 1994); and Douglas J. Caldwell and David A. Wirth, Trade and the Environment: Equilibrium or Imbalance? 17 Michigan J. of Int’l L, 3 (1996).

See also: Robert Verchick, Critical Space Theory: Keeping Local Geography in American and European Environmental Law, 7-3 Tulane L.R., 739 (1999)

Questions for Discussion:

· The environment provides a good recent example of the modern international legal regime being deployed in all its manifestations--doctrines, procedures, institutions, etc.--to confront or respond to a new international problem.  This, in a sense, is contemporary pragmatism at its best. What do you think?

· Can you trace the influence of the regime's preoccupations and structure on its responsiveness to environmental challenges?  How do you evaluate this pragmatic effort?  What do you make of the Rio Plus Five Conference of June, 1997, and the apparent dissipation and disappointment of the hopes embodied in the Rio Declaration and Agenda 21? 

· What role does the tension between environmental protection and economic/social development play in international environmental law?  Does the concept of sustainable development promise a substantive resolution to this tension?

· What does "globalization" have to do with international environmental law?  Do you share Falk's worry about a deepening international crisis of public goods like environmental quality?  

Assignment 33
V. The Law of Peace

E. Human Rights: Doctrines, Institutions, and Advocacy
Readings:

· *DHPSS: 
586-612, 623-644 (substantive law, Universal Declaration, enforcement)

· *David Kennedy: 
The Dark Sides of Virtue, Chapters 1 & 2
· *DM:  
Proust, The Guermantes Way - Cities of the Plain, (excerpts) Remembrance of Things Past
Background:

Some useful  background is given in Mary Ann Glendon, A World Made New: Eleanor Roosevelt and the Universal Declaration of Human Rights, (2001) (Preface and Chapter 1).

An interesting critique of international human rights law is developed by Balakrishnan Rajagopal in the Allure of Normativity, a Book review of Alston, Human Rights Law, in Harvard Human Rights Journal, 363 (1998)

On human rights and the Third World:

James Gathii & Celestine Nyamu, Note and Comment: Reflections on United States - Based Human Rights NGOs' Work on Africa, 9 Harvard Human Rights Journal, 285 (1996); Mutua, Makau Wa, Limitations on Religious Rights: Problematizing Religious Freedom in the African Context, Religious Human Rights in the Global Perspective: Legal Perspectives, 417-440 (Johan van der Vyer & John Witte, Jr., eds, 1996); The Ideology of Human Rights, Virg. J. of Int'l L., 36 (1996); Hope and Despair for a New South Africa, Harvard Human Rights Journal, 10 (1997) (Introduction and Conclusion); The African Human Rights Court:  A Two Legged Stool?, 21 Human Rights Quarterly, 342-363 (1999); Savages, Victims, and Saviors: The Metaphor of Human Rights, 42 Harv. Int’l L. J. 201 (2001); Shadrack Gutto, Beyond Justiciability: Challenges of Implementing/ Enforcing Soci-Economic Rights in South Africa, 4 Buffalo Human Rights Law Review, 79 (1998); ICJ Workshops on NGO Participation in the African Commission on Human and People's Rights, 1991 to 1996: A Critical Evaluation (S. Gutto, ed, 1996); Onuma Yasuaki, Towards an Intercivilizational Approach to Human Rights, 7 Asian Yearbook of International Law 21 (DATE); B. de Sousa Santos, Toward a Multicultural Conception of Human Rights, 18 Zeitschrift für Rechtssoziologie, 1 (1997); Dianne Otto, Rethinking the Universitality of Human Rights Law, 29 Columbia H.R.L.R., 1 (1997);

Human rights and Indigenous people:

For material on the status and rights of indigenous people, see: Chris Tennant, Indigenous Peoples, International Institutions, and the International Legal Literature from 1945-1993, 16 Hum. Rts. Q., 1 (1994); Colin Perrin, Approaching Anxiety: The Insistence of the Postcolonial in the Declaration on the Rights of Indigenous Peoples, 6 L. & Critique, 55 (1995); Draft United Nations Declaration on the Rights of Indigenous Peoples, Oct. 28, 1994, U.N. Doc. E/CN.4/1995/2, E/CN.4/Sub.2/1994/56.

See also: Siegfried Wiessner and Marie Battiste, The 2000 Revision of the United Nations Draft Principles and Guidelines on the Portection of the Heritage of Indigenous People, 13 St. Thomas L. Rev. 383 (2000); Maivân C. Lâm, Making Room for Peoples at the United Nations: Thoughts Provoked by Indigenous Claims to Self-Determination, 25 Cornell Int'l L. J., 603 (1992); Adeno Addis, Individualism, Communitarianism, and the Rights of Ethnic Minorities, 67 Notre Dame L. Rev.,615 (1991); Mary Ellen Turpel, Indigenous People's Rights of Political Participation and Self-Determination: Recent International Legal Developments and the Continuing Struggle for Recognition, 25 Cornell Int'l L.J., 579 (1992); G.C. Marks, Indigenous Peoples in International Law: The Significance of Francisco de Vitoria and Bartolome de las Casas, 13 Austral. Y.B. Int'l L., 1 (1993); Russell Barsh, Indigenous Peoples in the 1990s: From Object to Subject of International Law?, 7 Harv. Hum. Rts. J., 33 (1994); J.S. Davidson, The Rights of Indigenous Peoples in Early International Law, 5 Canterbury L. Rev., 381 (1994); Symposium, Endangered Peoples: Indigenous Rights and the Environment, 5 Colo. J. Int'l Envtl. L. & Pol'y, 1-177 (1994); Majah: Indigenous Peoples and the Law (Greta Bird et al. eds. 1996); James Anaya, Indigenous Peoples in International Law (1996); Naomi Roht-Arriaza, Of Seeds and Shamans: The Appropriation of the Scientific and Technical Knowledge of Indigenous and Local Communities, 17 Mich. J. Int'l L., 919 (1996); The Rights of Peoples (James Crawford ed. 1988) (see particularly the chapters by Ian Brownlie, p. 1, Richard Falk, p. 17, and James Crawford, pp. 55 and 159, for an indication of how the mainstream of the discipline responds to the issue of indigenous peoples); S.J. Anaya, Indigenous Peoples in International Law (1996)

Human rights and sexual orientation:

Eric Heinze, Sexual Orientation: A Human Right; An Essay on International Human Rights Law, (Dordrecht, Boston, 1995).

For human rights law and trade matters, see:

James Thuo Gathii, Good Governance as a Counter Insurgency Agenda to Oppositional and Transformative Social Projects in International Law, 5 Buff. Hum. Rts. L. Rev. 107 (1999) (human rights used by/with international economic institutions, see); Inserting human rights concerns into economic development issues, see John Ciorciari, The Lawful Scope of Human Rights Criteria in World Bank Credit decisions: An Interpretive Analysis of the IBRD and IDA Articles of Agreement, 33 Cornell Int’l L. J. 331 (2000)

For an amusing effort to correlate human rights compliance with other social variables, see: Park, Correlates of Human Rights: Global Tendencies, Hum. Rts. Q., 405-413

For critical legal theory and human rights law, see Berta Hernandez-Truyol, International Law, Human Rights and Lat Crit Theory: Civil and Political Rights --- An Introduction, 28-2 U. of Miami Intern-American L. R., 223 (1996-7).

For human rights and accountability issues:

For the issue of accountability for violation of human dignity in post modern international law and the inevitably transient nature of the law, see Barbara Stark, After/word(s): ‘Violations of Human Dignity’ and Postmodern International Law, 27 Yale J. of Int’l L 2 (2002)

For an excellent argumentthat reservations to human rights treaties should be presumed to be severable unless for a specific treaty there is evidence of a ratifying state’s intent to the contrary, see Ryan Goodman, Human Rights Treaties, Invalid Reservations, and State Consent, 96 American J. of Int’l L. 3 (2002).
For a firmer approach to enforcement, see: D'Amato, The Invasion of Panama was a Lawful Response to Tyranny, 84 A.J.I.L., 516-524 (1990).   The effort to litigate international human rights claims in US courts has generated a voluminous literature of its own.  See e.g. David Bederman, Dead Man's hand: Reshuffling Foreign Sovereign Immunities in US Human Rights Litigation, 25 Georgia J. Int'l & Comp. L., 255 (1995).
For an effort to escape the particular culture vs. universal rights opposition see Onuma Yasuaki In Quest of Intercivilizational Human Rights: Universal vs. Relative Human Rights Viewed From and Asian Perspective, in March 1996 Center for Asian Pacific Affairs, Asia Foundation, Occasional Paper Series #2.  See also: Tracy Higgins, Anti-Essentialism, Relativism and Human Rights, 19 Harvard Women's L. J., 89 (1996).

An excellent overview of the work of NGOs in the field is David Weissbrodt, The Contribution of International Nongovernmental Organizations to the Protection of Human Rights, 12 Texas Int. L. J., 293 (1977See also: Eric Heinze, Beyond Paradoxes: Right and Wrong Approaches to the University of Human Rights Law, 12 Netherlands Human Rights Quarterly, 369 (1994).

Think about these materials in light of the materials on self-determination we read earlier.  What is the relationship between the doctrines and procedures of self-determination and the substantive hopes of (and for) indigenous peoples?  Can you identify the substantive content of "indigenous rights?"   Of self-determination?  How do the structures of international legal argument--ideas and doctrines about sources, sovereignty, jurisdiction, state responsibility, etc.--shape the possibilities for resistance and other political action relating to indigenous peoples?  How do they shape international lawyers’ images of indigenous peoples?  How do images of the indigenous "other" help to shape international law's self-image?  What anxieties or regrets about modernity does international law project onto indigenous peoples?
Questions for Discussion:

· What do you make of the many charts in the casebook outlining enforcement procedures?  How do you evaluate this institutionalization -- does it strengthen the normative claims?  Do you agree that "international human rights law, at best, is a matter of procedure alone?" How do these materials compare with those on state responsibility for injury to aliens?

· How would you compare the “rights” of human rights with the “principles” of environmental protection?

· The international human rights movement – problem or panacea?  Something in between?  What could it mean to think “pragmatically” or “strategically” about human rights?

Assignment 34
V. The Law of Peace


F. Refugees and the UNHCR

Readings: 

· David Kennedy:
The Dark Sides of Virtue, Chapter 7 

· *DM:


Alex Cunliffe and Michael Pugh, UNHCR as Leader in Humanitarian Assistance: A Triumph of  Politics Over Law? in Nicholson and Twomey, eds., Refugee Rights and Realities (1999)  

· *DM:


Gil Loescher, The UNHCR and World Politics, Chapter 1, “The                                             UNHCR at 50: State Pressures and Institutional Autonomy, (Oxford                                        University Press, 2001): 1-20.
G. Women’s Rights
Readings:

· *DHPSS:
674-681 (the human rights of women)


· *DM:  
Lama Abu-Odeh, Post-Colonial Feminism and the Veil: Considering the Differences, 26 New Eng. L. Rev., 1527 (1992)

· *DM:
Madhavi Sunder, Piercing the Veil 112 Yale L. J. (2003) This article is quite long – you should read pages 1-38, and, if you are interested, skim the rest.


Background:

From DHPSS, see also: 457-59 (reservations to CEDAW); 1441 (World Bank’s "Women in Development Division"); 43-48 (Charlesworth, Chinkin & Wright).  Note how women fit into DHPSS’s vision of international law--As producers and subjects of radical scholarship at the margins of the discipline (pp. 43-48); as the instantiation of a general problem of treaty interpretation (pp. 457-59); as a minor footnote to the role of the World Bank in development (p. 1441).

Human rights and women rights:
Karen Engle, International Human Rights and Feminism: When Discourses Meet, 13 Mich. J. Int'l L., 517 (1992); Karen Engle, Female Subjects of Public International Law: Human Rights and the Exotic Other Female, 26 New Eng. L. Rev., 1509 (1992); Hilary Charlesworth, Human Rights as Men's Rights, Human Rights: International Feminist Perspectives 103 (J. Peters & A. Wolper,eds., 1995; Anne Orford, Contesting Globalization: A Feminist Perspective on the Future of Human Rights, Transnational Law & Contemporary Problems 171-198 (1998); See also Hope Lewis, Global Intersections: Critical Race Feminist Human Rights and Inter/national Black Women, 50 Maine Law Review, 309 (1998)

For women and international law generally, see:

Karen Knop, Re/Statements: Feminism and State Sovereignty in International Law, 3 Transnat'l L. & Contemp. Probs., 293 (1993); Donna Sullivan, Women’s Human Rights and the 1993 World Conference on Human Rights, 88 Am. J. Int'l L., 152 (1994); Christine M. Chinkin, Rape and Sexual Abuse of Women in International Law, 5 Eur. J. Int'l L.,  326 (1994); Christine M. Chinkin, Women’s Rights as Human Rights Under International Law,  Understanding Human Rights, 553 (C. Gearty and A. Tomkins eds. 1996); Tracy E. Higgins, Anti‑Essentialism, Relativism, and Human Rights, 19 Harv. Women's L.J., 89 (1996); Hilary Charlesworth, Cries and Whispers: Responses to Feminist Scholarship in International Law, 65 Nordic J. Int'l L., 557 (1996); Hilary Charlesworth, The Sex of the State in International Law, Sexing the Subject of Law, 251 (N. Naffine and R. Owen eds. 1997); Tracy Higgins, Anti-Essentialism, Relativism and Human Rights, 19 Harv. Women's L. J., 89 (1996); Marie-Claire Belleau, Feminism Multiplied or Feminisms' Diversity?, 45 University of New Brunswick Law Journal, 249 (1996); Karen Knop, Borders of the Imagination: The State in Feminist International Law, Proceedings of the American Society of International Law, 14-18 (1994).

For women rights and human rights law, see:

Rebecca Cook, Reservations to the Convention on the Elimination of All Forms of Discrimination Against Women, 30 Va. J. Int'l L., 643 (1990); Rebecca Cook, International Protection of Women's Reproductive Rights, 24 N.Y.U. J. Int'l L. & Pol'y, 645 (1992); Rebecca Cook, Women's International Human Rights: The Way Forward, 15 Hum. Rts. Q., 230 (1993); Andrew Byrnes, Women, Feminism and International Human Rights Law--Methodological Myopia, Fundamental Flaws or Meaningful Marginalisation? 12 Australian Y.B. Int'l L., 205 (1992); Nancy Kelly, Gender-Related Persecution: Assessing the Asylum Claims of Women, 26 Cornell Int'l L. J., 625 (1993); Guyora Binder, Cultural Relativism and Cultural Imperialism in Human Rights Law, 5 Buff. Hum. Rts. L. Rev. 211 (1999); Kerry Rittich, Identity, Imagination, and Restructuring: New Elements in the Stream of Human Rights for Women (Harvard Law School, thesis, 1994);

Women’s rights and the developing world, see:

Celestine I. Nyamu, How Should Human Rights and Development Respond to Cultural Legitimization of Gender Hierarchy in Developing Countries?, 41 Harv. Int’l L.J. 381 (2000); Hope Lewis, Between Irua and "Female Genital Mutilation": Feminist Human Rights Discourse and the Cultural Divide, 8 Harv. Hum. Rts. J., 1 (1995); Abdullahi A. An-Na'Im, The Rights of Women and International Law in the Muslim Context, 9 Whittier L. Rev., 491 (1987); Sharon Hom, Female Infanticide in China: The Human Rights Specter and Thoughts Towards (An)Other Vision, 23 Colum. Hum. Rts. L.R., 249 (1992); J. Oloka-Onyango and Sylvia Tamale, The Personal Is Political, or Why Women’s Rights are Indeed Human Rights: An African Perspective on International Feminism, 17 Hum. Rts. Q., 691 (1995); Adrien Wing, Custom Religion and Rights: The Future Legal Status of Palestinian Women, 35 Harv. J. Int. L, 149 (1994);

On the Beijing Conference and its aftermath, you might want to consult:

Susan Roosevelt Weld, Excerpts from Dr. Susan Roosevelt Weld’s Address at Suffolk University Law School, February 29, 1996, 19 Suffolk Transnat'l L. Rev., 435 (1996); Aihwa Ong, Strategic Sisterhood or Sisters in Solidarity?  Questions of Communitarianism and Citizenship in Asia, 4 Ind. J. Global Leg. Stud., 107 (1996); Beijing Declaration, (October 17, 1995), UN Doc. A/CONF.177/20 Annex I; Jaya Dayal, Women: The "Other" Declaration of Beijing, Inter Press Service, (Sept. 14, 1995).

For the effect of globalization on women rights, see:

Barbara Stark, Women and Globalization: The Failure of Postmodern Possibilities of International Law, 33 Vand. J. Transnat’l L. 503 (2000); Symposium: Feminism and Globalization: The Impact of the Global Economy on Women and Feminist Theory, 4 Ind. J. Global Legal Stud., 1-144 (1996).  Several writers in this symposium envisage globalization as a disintegration of (gendered, paternalistic) structures of sovereignty accompanied by the global "feminization" of poverty: see especially Saskia Sassen, Toward a Feminist Analytics of the Global Economy,  4 Ind. J. Global Legal Stud., 7 (1996); Zillah Eisenstein, STOP STOMPING ON THE REST OF US: Retrieving Publicness from the Privatization of the Globe, 4 Ind. J. Global Legal Stud., 59 (1996); Susan H. Williams, Globalization, Privatization, and a Feminist Public, 4 Ind. J. Global Legal Stud., 97 (1996); Lucie E. White, Feminist Microenterprise: Vindicating the Rights of Women in the New Global Order?, Me. Law Review, 327-335 (1998);

Similar feminist energies have been brought to bear on international relations theory, see:

A. Runyan and V. Peterson, The Radical Future of Realism: Feminist Subversions of International Relations Theory, 16 Alternatives, 67 (1991); V. Spike Peterson, Gendered States: Feminist (Re)visions of International Relations Theory, (1992); Marysia Zalewski, Feminist Standpoint Theory Meets IR Theory, Fletcher Forum World Aff., 13 (Summer 1993); Craig Murphy, Seeing Women, Recognizing Gender, Recasting International Relations, 50 Int'l Org., 513 (1996); and 17(3) Millennium (1988) (special issue devoted to feminist IR theory).

For an interesting effort to relate feminism to international economic law is the Symposium on Feminism and Globalization, see: The Impact of the Global Economy on Women and Feminist Theory, 4-1 Indiana J. of Global L. Studies (Fall 1996).

Questions for Discussion:

· How should we think about women's rights and universalism?  Is there tension between women's rights and (other) (universal) rights?  Particular cultural practices?  What is culture anyway?

Assignment 35
VI. International Economic Law

A. Two Regimes: Public International Law and International Economic Law: A Constitutional Question
Readings:

· *DHPSS: 
1573-1586 (introduction to trade law)

· *DM:  
Jackson & Davey, Legal Problems of International Relations, 1-4 (1995)

· *DM:  
Wilhelm Roepke, Economic Order and International Law, 86 Recueil des Cours, 203-71 (1954) (excerpts)

Optional:
· DM:  
David Kennedy, The International Style in Postwar Law and Policy: John Jackson and the Field of International Economic Law, American University Journal of International Law and Policy, 671-695 - (intro) (1995)

Background:

The most significant articles remain: D. Tarullo, Beyond Normalcy in the Regulations of International Trade, 100 Harvard Law Review 547-628 (1987); Brian Langille, General Reflections on the Relationship of Trade and Labor (Or: Fair Trade is Free Trades Destiny), Fair Trade and Harmonization, Prerequisites for Free Trade?, 231-266 (Bhagwati and Hudec eds.1996); and Joel R. Paul, Do International Trade Institutions Contribute to Economic Growth and Development?, 44 Virginia Journal of International Law 285 (2003).

John O. McGinnis and Mark L. Movsesian, Commentary: The World Trade Constitution, 114 Harv. L. Rev. 512 (2000)

On the role of lawyers in the new international economic order see: David M. Trubek, Yves Dezelay, Ruth Buchanan & John R. Davis, Symposium: The Future of the Legal Profession: Global Restructuring and the Law: Studies of the Internationalization of Legal Fields and the Creation of Transnational Arenas, 44 Case Western Reserve, 407-498 (1994); Kenneth W. Abbot, "International Economic Law": Implications for Scholarship, 17 U. PA. J. Int'l. Econ. Law, 505 (1996).  See also: Wolfgang Streeck, Public Power Beyond the Nation State: The Case of the European Community, States Against Markets: The Limits of Globalization, (Boyer & Drache, eds).  On the broader relationship between public and private power, see Noberto Bobbio, Democracy and Dictatorship: The Nature and Limits of State Power, 1-17, 22-26, 39-47; Jeffrey L. Dunoff, Border Patrol at the World Trade Organization, 9 Y.B. Int’l Env. L. 20 (1998).

Those interested in further reading about international economic law may wish to consult John Jackson, The World Trading System (1997).

See also:  Cohen, Paul and Blecker, Fundamentals of US Foreign Trade Policy: Economics, Politics, Laws and Issues (1996) 56-72; J. Bhagwati, Challenges to the Doctrine of Free Trade, 25 International Trade and Politics, 219 (1993); D. Trubek, Protectionism and Development: Time for a New Dialogue, NYU Journal of International Law and Politics, (1993); Jackson, Davey, Sykes, Legal Problems of International Ecomonic Relations (1993), 7-39; Amy L. Chua, The Paradox of Free Market Democracy: Rethinking Development Policy, 41 Harv. Int’l L. J. 287 (2000); Cohen, Paul and Blecker, Fundamentals of US Foreign Trade Policy: Ecomonics, Politics, Laws and Issues, 72-75 (1996); P. Krugman, Pop Internationalism, 105-116, (1996); R. Kuttner, The End of Laissez Faire: National Purpose and The Global Economy After the Cold War, 116-140 (1991); J. Brander, Rationales for Strategic Trade and Industrial Policy, Strategic Trade Plicy and the New International Economics, 23-46 (P. Krugman, ed.,1986); S. Sassen, The Global City, (1991); A. Appadurai, Disjuncture and Difference in the Global Economy, Public Culture, (spring 1990); Lash and Urry, The End of Organized Capitalism, (1987); S. Sassen, The Mobility of Labor and Capital, (1988) (excerpts); David Kennedy, Receiving the International, University of Connecticut, (1994). 

Frank J. Garcia, Trade and Inequality: Economic Justice and the Developing World, 21 Mich. J. Int’l L. 975 (2000)

David Kennedy, The Disciplines of International Law & Policy, 12 Leiden J. of Int'l Law, 38-62 (1999); R. Reich, The Work of Nations, (1991); Cantin and Lowenfeld, Rules of Origin, The Canada-US FTA and the Honda Case, 87 AM.J.Int'L., 375-90 (1993); Jones, Voluntary Export Restraints: Political Economy, History and the Role of the GATT, 23 Journal of World Trade Law3, 125-140 (June 1989);  J. Jackson, Legal Problems of International Economic Relations (1993), 815-818; D. Tarullo, Beyond Normalcy in the Regulations of International Trade, 100 Harvard Law Review 547-628 (1987); Ross Denton, (Why) Should Nations Utilize Anti Dumping Measures? 11 Mich. J. Int'l Bus; Joel P. Trachtman, Regulatory Competition and Regulatory Jurisdiction, J. Int’l Econ. L. 331 (2000).
Questions for Discussion:

· The first readings suggest a contrast between public international and international economic law parallel to that between "public" and "private" law.  Is this parallel satisfactory?

· Roepke and Streek share from very different starting points, a sense of international economic law as a space of reduced governmental or public policy.  Are they right?

B. Structuring the Transnational Social State: The European Union, Market Freedoms and Technocratic Order

Readings:

· *DM:


Thomas Christiansen, European and Regional Integration, in The Globalization of World Politics (J. Baylis and S. Smith eds, 2nd ed, 2001): 494-510. 

· David Kennedy:
 Dark Sides of Virtue Chapter 6

· *DM:


David M. Trubek and Louise G. Trubek, Hard and Soft Law in the Construction of Social Europe: the Role of the Open Method of Co-ordination 11 European Law Journal, No. 3, (May 2005): 343-364.  

· *DM:


Burkard Eberlein and Dieter Kerwer, New Governance in the European Union: A Theoretical Perspective in 42 Journal of Common Market Studies  No. 1 (2004): 121-42.

Supplemental Materials: 

· *DM:


Summary of the EU Constitution adopted by the European Council in Brussels on 17/18 June 2004, AVAILABLE ONLINE AT http://europa.eu.int/constitution/download/oth180604_3_en.pdf 
· *DM:


Pertti Ahonen, Soft Governance, Agile Union? Analysis of the Extensions of Open Coordination in 2000, European Institute of Public Administration, Maastricht, (18 April 2001) 

Background Readings

Neill Nugent, European Union Law and the Courts, in The Government and Politics of the European Union (5th ed., 2003): 235-258  

Assignment 36 (Omitted Fall, 2007)
VI. International Economic Law:

C. Economic Policies

1. Labor Standards
Readings:

· *DM:
Wayne Arnold, The A.F.L.-C.I.O. Organizes in Cambodia, The New York Times (July 12, 2001)

· *DM:  
Financial Times 12/13/96, WTO Refuses to Link Trade Measures to Labor Rights.

· *DM:  
Financial Times 6/12/97, Developing Countries Attack Move to Link Labor Standards to Trade
· *DM:   
New York Times, 6/17/99, Clinton Pushes for Treaty to Ban the Worst Child Labor Practices.
· *DM:
Elizabeth Olsen, 6/18/99"U.N. Agency Adopts Treaty on Child Labor," NY Times 

· *DM:  
Brian Langille, General Reflections on the Relationship of Trade and Labor (Or: Fair Trade is Free Trades Destiny), Fair Trade and Harmonization, Prerequisites for Free Trade?, 231-266 (Bhagwati and Hudec eds.1996)
Background:

David M. Trubek, Jim Mosher, and Jeffrey S. Rothstein, Transnationalism in the Regulation of Labor Relations: International Regimes and Transnational Advocacy Networks, 25 Law & Soc. Inquiry 1187 (2000)

See also: Howard Chang, Migration as International Trade: The Economic Gains from the Liberalized Movement of Labor, 3 UCLA J. Int’l L. & Foreign Aff. 371 (1998); James Salzman, Labor Rights, Globalization and Institutions: The Role and Influence of the Organization for Economic Cooperation and Development, 21 Mich. J. Int’l L. 769 (2000);  Charles Tilly, Globalization Threatens Labor Rights, ILWCH, (Spring 1995); Immanuel Wallerstein, Response to Tilly: Declining States, Declining Rights?, ILWCH, (Spring 1995); International Trade and Social Welfare: The New Agenda, Transcript of January 7 1995 meeting of the Section on International Law of the American Association of Law Schools.
On policy responses to the problem of labor in a globalized economy see further, Katherine Van Wezel Stone, Labor and the Global Economy: Four Approaches to Transnational Labor Regulation, 16 Michigan Journal of International Law, 987 (1995); Gordon Betcherman, Globalization, Labor Markets and Public Policy, States Against Markets: The Limits of Globalization (Drache and Boyer, eds., 1996); David M. Trubek, The International Labor Organization: The International Standards System and Basic Human Rights / Human Rights, Labor Rights and International Trade: Law and Policy Perspectives, 91 American Journal of International Law, 398-401 (1997) 

See also: International Trade and Social Welfare...The New Agenda, Transcript of January 7, 1995 ASIL Symposium, 17 Comp. Labor L.J., 338 (1996).

The broader debate on globalization was well represented in the 1999 Symposium The Role of Law in the Era of Globalization, 6-2 Indiana Journal of Global Legal Studies (1999).  See particularly, K. Jayasuriya, Globalization, Law and the Transformation of Sovereignty: The Emergence of Global Regulatory Governance, and Susan Marks, Guarding the Gates with Two Faces: International Law and Political Reconstruction.

On the move to render Multinationals accountable for their labor practices through corporate codes see L. Compa and T. Hinchcliffe-Darricarrere, Endforcing International Labor Rights Through Corporate Codes of Conduct, Columbia Journal of International Law, 663-689 (1995)

Some of the most innovative work and global social policy has come from those applying insights from public choice theory and the law and economics movement.  See e.g., Joel Trachtman, Trade and ...Problems Cost - Benefit Analysis and Subsidiary, 9 Euro. J. of I.L. 32-85 (1998); Paul Stephan, Accountability and International Law Making: Rules, Rents, and Legitimacy, 17 Northwestern J. of Int'l L & Business, 681 (1997).

2. Sex Trade, Pornography and Adoption
Readings:

· *DM:  
K. Harman and M. Jupp, International Sex Trade, Sexual Trafficking in Children: An Investigation of the Child Sex Trade, 140-157.

· *DM:  
E. Bartholet, International Adoption: Overview (1988) (excerpts)

· *DM:
Chantal Thomas, Illegal Markets
Background:

Maria Grahn-Farley, Not For Sale! Race & Gender Identity in Post-Colonial Europe, 17 N.Y.L. Sch. J. Hum. Rts. 271 (2000)

Heidi Tinsman, Behind the Sexual Division of Labor: Connecting Sex to Capitalist Production, 17 Yale Journal of International Law, 240 (1992) (excerpts)

Linda A. Malone, Economic Hardship as Coercion Under the Protocol on International Trafficking in Persons by Organized Crime Elements, 25 Fordham int’l L. J 54 (2001) (the issue of consent and sexual trafficking).

3. HIV AIDS
Readings:

I am including only the introductions from these two articles discussing a variety of issues raised by the effort to mobilize the international legal order in the fight against AIDS

· *DM:
James Gathii, Construing Intellectual Property Rights and Competition Policy Consistently with facilitating Access to Affordable AIDS Drugs to Low-End Costumers, 53 Florida L. Rev 4 (2001) (pages 727-733 (excerpt).

· *DM:
David P. fiddler, “Geographical Morality” revisited: International Relations, International Law, and the Controversy Over Placebo-Controlled HIV Clinical Trials in Developing Countries 42 Harv. Int’l L. J. 2 (2001)excerpt – pages 299-306

4. Narcotics

Readings:

· *DM:  


Chantal Thomas, "Disciplining Globalization: International Law, Illegal Trade, and the Case of Narcotics," 24 Michigan Journal of International Law 549 (2003).

Questions for Discussion:

· For each of these economic policy problems, people have sought to mobilize the international legal order in different ways .  Compare what works or didn’t work in addressing one problem to another.   Can you think of more imaginative ways to harness the range of procedures and substantive precedents we have analyzed to address these issues? 

· Does the regulation of pornography or of adoption present different issues than those involved in setting labor standards?  Does "free trade" help us think about either set of issues?

· How would you think about a new policy issue such as the AIDS crisis?  Analogies to law of the sea, environment, international criminal law, human rights, labor standards? Other models?

What is the best framework to combat a health crisis – WTO, WHO, UN, national legislator, or an international human right approach?

Assignment 37
VI. International Economic Law:

D. Law and Economic Development

Readings:

· David Kennedy
The Dark Sides of Virtue, Chapter 5

· *DM:



David Kennedy, The 'Rule of Law,' Political Choices and Development Common Sense, in The New Law and Economic Development, David M. Trubek, and Alvaro Santos, eds., (Cambridge University Press, 2006).
· *DM:


The Millenium Development Goals and the United Nations Role, Fact Sheet, (United Nations Department of Public Information, October 2002)

· *DM:


The Barcelona Development Agenda, Forum Barcelona (2004)

· *DM:
Tina Rosenberg, The Free Trade Fix, The New York Times Magazine, (August 18, 2002) 

Assignment 38 (Omitted Fall, 2007)
VII. Comparative Law and the Problem of Culture
Readings:

· *DM:  
Rosemary Coombe, The Properties of Culture and the Politics of Possessing Identity: Native Claims in the Cultural Appropriation Controversy, After Identity: A Reader in Law and Culture, 251-267 (Danielsen and Engle, eds, 1994)

· *DM:  
J. Baldwin, The Discovery of What it Means to Be an American, and Princes and Powers, Nobody Knows My Name


· *DM: 
David Kennedy, “The Politics and Methods of Comparative Law”, presented at Downing College, Cambridge, July 26-30, 2000, in Comparative Legal Studies: Traditions and Transitions, edited by Pierre Legrand and Roderick Munday, (2001).
Background:

For more on comparative law and the problem of culture, see: 

Glendon Gordon, Osakwe, Comparative Legal Traditions, Text, Materials and Cases, 1-38 (1985); David Kennedy, Comparative Law and Governance 2 Utah L. Rev, 545 (1997); Joel R. Paul, Cultural Resistance to Global Governance, 22 Mich. J. Int’l L. 1 (2000); G. Frankenberg, Critical Comparisons: Rethinking Comparative Law, 26 Harv. Int.L.J., 411 (1985); Mitchel de S.-O.-L’E. Lasser, ALit Theory@ Put to the Test: A Comparative Literary Analysis of American Judicial Tests and French Judicial Discourse, 111, 3  Harv. L. R.,689 (1998); Annelise Riles, Representing In-Between: Law, Anthropology, and the Rhetoric of Interdisciplinary, 3 University of Illinois Law Review, 597-650 (1994) and Annelise Riles, Treasure Box: Comparative Law in the Era of Information, 40 Harv. Int’l L. J. 221 (1999); Rosa Ehrenreich Brooks, The New Imperialism: Violence, Norms, and the“Rule of Law” 101 Mich. L. Rev, 2275 (2003); Pierre Legrand, The Return of the Repressed: Moving Comparative Legal Studies Beyond Pleasure, 75 Tul. L. Rev., 1003 (2001), Günter Frankenberg, Stranger than Paradise: Identity & Politics in

Comparative Law, 2 UTAH L REV 259 (1997), Martha Minnow, About Women, About

Culture: About Them, About Us, in Shweder, Minow & Markus (EDS), Engaging Cultural Differences (2002)

For Culture and the Third World, see:

Four essays from The Post Colonial Reader (1995): G. Spivak, Can the Subaltern Speak, 24; K.A.Appiah, The Postcolonial and the Postmodern, 119; F. Fanon, National Culture, 153; and T. Minh-ha, Writing Postcoloniality and Feminism, 264; Jorge Esquirol, The Fictions of Latin American Law, Utah Law Review, 425 (1997); Nikitas Hatzimihail, Book Review, 13 LJIL 472 (2000) (reviewing Peter de Cruz, Comparative Law in a Changing World (1999); James Gathii, International Law and Eurocentricity, 9 European J. of Int. L. 184-211 (1998); Balakrishnan Rajagopal, Locating the Third World in Cultural Geography Manuscript (1997); Karin Mickelson, Rhetoric and Rage: Third World Voices in International Legal Discourse, 16 Wisconsin Int'l Law J. 354; Ratna Kapur, Imperial Parody, 2 Feminist Theory 79 (2001); B. Cossman & Ratna Kapur, Subversive Sites: Feminist Engagements with Law in India (1996); Kunal Parker, A Corporation of Superior Prostitutes: Anglo-Indian Legal Conceptions of Temple Dancing Girls, 1800-1914, 32 Modern Asian Studies, 559-633 (1998)

See also on the colonial encounter:

Brenda Cossman, Turning the Gaze Back on Itself: Comparative law, Feminist Legal Studies, and the Postcolonial Project, Utah Law Review, 525 (1997); Tayyab Mahmud, International Law and the 'Race-Ed' Colonial Encounter, 91 Proceedings of the American Society of International Law, 414-420 (1997)

For thoughtful discussions on culture and Islam, see:

A. An’Na’im, The Rights of Women and International Law in the Muslim Context, 9 Whittier L.R., 491 (1987) (excerpts); Human Rights in the Muslim World: Socio-Political Conditions and Scriptural Imperatives, A Preliminary Inquiry 3 Harv. Hum. Rts. J., 13 (1990) (excerpts); Lama Abu-Odeh, Honor Crimes and the Construction of Gender in Arab Societies, (1993); Comparatively Speaking: the 'Honor' of the 'East' and the 'Passion of the West,' Utah Law Review, 287 (1997).  For a thoughtful introduction to debates about Arab post-colonialism see, Hisham Sharabi, Theory Politics and the Arab World, (Routledge) especially 1-51.

Interesting recent efforts to rethink public law comparativism are Sujit  Choudhry, Globalization in search of Justification: Toward a Theory of Comparative Constitutional Interpretation 74 Indiana Law Journal 819 (1999) and Peter Quint, International Human Rights: The Convergence of Comparative and International Law, 36 Tex. Int’l L.J. 605 (2001).

Coombe has developed her argument in a number of recent pieces, see e.g., R. Coombe, Embodied Trademarks: Mimesis and Alterity on American Commercial Frontiers, 11 (2) Cultural Anthropology 202 (1996); Coombe, Critical Cultural Legal Studies, 10 Yale J. of L. 2 (1998) (the constitutive role of intellectual properties in commercial and popular culture and the forms of cultural power the law affords holders of copyright, trademark and publicity rights). Coombe and Jonathan Choen, The Law and Late Modern Culture Refelections on Between Facts and Norms from the Perspective of Critical Cultural Legal Studies, 76 Denver U. L. Rev. 4 (1999) (using critical culture study of law in order to challenge some of the central categorical distinctions of the liberal legalism of Habermas’s conception  of the law).

Tom Franck has recently taken up the relationship between cultural identity politics and liberal cosmopolitanism in several pieces.  See e.g.: T.M. Frank, Postmodern Tribalism and the Right to Secession, in Brölmann et. al. eds. Peoples and Minorities in International Law 3-27 (1993); Frank, Tribes, Nation, World: Self-Identification in the Evolving International System, 11 Ethics and International Affairs 151 (1997).
For an interesting article on legal treatment of male circumcision from the standpoint of cultural-legal analysis, see Geoffery P. Miller, Circumcision: Cultural Legal Analysis, 9 Virginia J. of Soc. Policy and the L. 3 (2002). 

See also:

Marie-Claire Belleau, The 'Juristes Inquiets': Legal Classicism and Criticism in Early Twentieth Century France (Symposium: New Approaches to Comparative Law), Utah Law Review, 379 (1997).

O. Yasuaki, Pitfalls of Internationalization, 4 IHJ Bulletin 4, 1 (Autumn 1984); Japanese International Law in the Postwar Period C Perspectives on the Teaching and Research of International Law in Postwar Japan 33 The Japanese Annual of International Law, 25 (1990).

You may also wish to look again at Annelise Riles’ and Anthony Anghie’s pieces in previous assignments.

Questions for Discussion:

· How do these materials differ from those advocating a third world or women's perspective on international law?  Would they share the reform proposals of the instructional, doctrinal, pragmatic, or more broadly theoretical nature advanced by feminists or third world scholars?


· How do they figure "culture" in relationship to "law?" Cultural identity?  In relation to "sovereignty?"

Assignment 39
VIII. The Laws of Force

A. The Law of War
Readings: 

· *DM:
Sigmund Freud, “Thoughts for the Times on War and Death,” (1919) 
· David Kennedy:  
Of War and Law (Princeton, 2006), Introduction.  You will want to read chapters 1-3 for assignments 39-42
· *DM:
Surakiart Sathirathai, Peace and Security: The Challenge and the Promise, Texas International Law Journal, Special (2005).

Background:

· *DM but not required 

On the legality of the use of force in Iraq 

· 20 March 2003 Letter from US Permanent Representative to the UN

· Resolutions in 1990: 660, 661, 667, 678, 687 

· Resolution 1441 (2002)

· Michael Glennon, Why the Security Council Failed 82-3 Foreign Affairs 16 (2003)

· UK Attorney General’s statement on the legality of the conflict in Iraq 

Thomas Franck, Recourse to Force: State Action against Threats and Armed Attacks (Cambridge University Press, 2002): 20-31; Christine Chinkin, A Gendered Perspective To the International Use of Force, Australian Yearbook of International Law Annual 1992, v. 12, 279-293; Jochnick & Normand, The Legitimation of Violence: A Critical History of the Laws of War, 35 Harv. Int'l L. J. 49 (winter 49); Kennedy, Primitive Legal Scholarship 28 Harv. J. Int. L., 1 (1986); Pal Wrange, Law Force and Contingency, Notes on a Bold Monograph on Article 2(4) and the Problems of Finding a Proper Basis for International Legal Reasoning 61 Nordic J. of Int. L., 83 (1992); Mark L. Sacharoff, Problems and Paradoxes of the Laws of Warfare, 7 Temp. Int'l & Comp. L.J., 71 (excerpts); Detlev Vagts, The Traditional Legal Concept of Neutrality in a Changing Environment, 14 American Univ. International Law Review, 83-102 (1998); Brian F. Havel, An International Law Institution in Crisis: Rethinking Permanent Neutrality, 61 Ohio St. L. J., 167 (2000)

Questions for Discussion:

· What boundary do these materials establish between war and peace?  Why a law of war and a law in war?  How does the law of war differ from that of process?  Sources? Peace?  Does the law of war reinforce or undercut those laws?

· Can you trace a historical transformation in these materials parallel to that we followed in doctrines about sovereignty and institutions?

· How can the concern for "aggressive" be distinguished from concern about "intervention?"

· What value is the lexicon of violence created by the outlawry of war and its exceptional inlawry?  What role do lawyers play in the machinery of war by refining their "concepts?"   Does pragmatism work here as it worked in creating a system for environmental protection?

Assignment 40
VIII. The Laws of Force

B. The Law in War
Readings:

· *DHPSS
1054-1076 (humanitarian law)

· *DM:   
Cohn, C. Sex and death in the Rational World of Defense Int'llectuals, Signs, 12 (4), 687-718

· *DM:  
Jochnick & Normand, The Legitimation of Violence: A Critical Analysis of the Gulf War 35 Harv. Int'l L. J., 387 (Spring 1994)

· *DM:
Steven Lee Myers, Chinese Embassy Bombing: A Wide Net of Blame, The New York Times (April 17, 2000)

Background:

Richard J. Butler, Modern War, Modern Law, and the Army Doctrine: Are We in Step for the 21st Century?  Parameters , US Army War College Quarterly (Spring 2002); A. P. V. Rogers, Law on the Battlefield, 1-24 (1996); S.R. Morris, The Laws of War: Rules by Warriors for Warriors, (1997); M.S.Martins, Rules of Engagement for Land Forces: A Matter of Training, not Lawyering 143 Mil L. Rev., 3 (excerpt)
For an elaboration of the history and content of humanitarian law by the Director General of the International Red Cross, see: J. Pictet, The Principles of International Humanitarian Law, (1966).  It is difficult to get a sense for the humanitarian project without sampling the NGO literature.  A good start is the international committee on the Red Cross, whose website is www.icrc.org.  For an analysis of the underlying assumptions in much of this sort of material see Daniel Warner, The Politics of the Political Humanitarian Divide, 81 Int'l Review of the Red Cross 833 at 109 (1999) For a broader presentation of the legal background to the Lawyer's Committee statement, see: Falk, Toward A Legal Regime for Nuclear Weapons, 28 McGill L. J., (1983) and Symposium: "Nuclear Weapons: A Fundamental Challenge," 9 Brooklyn J. of Int. L., (1983).

On the question of the legality of humanitarian intervention, see Bruno Simma, NATO, the UN  and the Use of Force: Legal Aspects; Judith Gardam, Proportionality and Force in International Law 87 A.J.I.L.,391 (1993); An Alien's Encounter with the Law of Armed Conflict, Sexing the Subject of Law 251 (Naffine and Owens, eds, 1997); David Kennedy, International Legal Structures, 245-286 (1987)

To further investigate on the Rules of Engagement: J. Ashley Roach, Rules of Engagement, Naval War C. Rev., 46, (Jan.-Feb. 1983); Dawn R. Eflein - A Case Study of Rules for Engagement in Joint Operations: the Air Force Shoot-Down of Army Helicopters in Operation Provide Comfort - 44 A.F. L. Rev., 33 (1998); G.R.Phillips, Rules of Engagement: A Primer, (1993 JUL Army Law) (excerpts).
To have a different point of view on the Gulf War Operations: Ariane L. DeSaussure, The Role of  the Law of Armed Conflict During the Persian Gulf War: An Overview, 37 A.F. L. Rev., 41(1994); Robert Kogod Goldman, The Legal Regime Governing the Conduct of Operation Desert Storm, 23 UTOLR,  363 (Winter, 1992); Judith G. Gardam, NonCombatant Immunity and the Gulf Conflict, 32 Va. J. Int'l L., 813 (Summer, 1992); W. Hays Parks, The Gulf War: A Practitioner's View, 10 Dick. J.Int'l L. (Spring, 1992) (excerpts).

For analysis of the high tech/low tech was distinction and its pitfalls, see: Eliot A. Cohen, The Mystique of U.S. Air Power, 73 Foreign Affairs 1, 109 (1994) (excerpts).
On the application of international humanitarian law to the U.N. forces read Richard D. Glick, Lip Service to the Laws of War:Humanitarian Law and United Nations Armed Forces, 17 Mich. J. Int'l L., 53 (Fall,1995); David R. Segal & Dana P. Eyre, U.S. Army in Peace Operations at the Dawning of the 21st Century, 31 & 39-47 (1996) 

For a sociologically informed look at the roles/standards issue, see Mark Osiel, Obeying Orders: Atrocity, Military Discipline and the Law of War, 86-5 Cal. L. R. 939 (1998).

Questions for Discussion:

· What significance is the relationship between human rights law and the law in war?

· How do you evaluate the political projects reflected in the DM pieces by Rogers, Jochnick & Normand, Fenrick, Cohn and Gardam? 

· What image of war, of peace and of the law is suggested by the principles of humanitarian law?
· Can legal norms of military conduct [as opposed to norms learned by intensive military training] work effectively on the battlefield?

· What is the real function of the law in war? Is it to codify norms of behavior to give the military more clarity on how to conduct military operations? Or is it to provide restrictions on the military freedom of behavior?

· Should the law of warfare be the domain of laywers or of warriors? 

· Is it relevant what Martins says: "Fighting wars, performing military missions in operations other than war, training soldiers--these are functions that embody a separate science and art, that inhabit a separate sphere, that require military rules, not legislated ones" [text accompanying note 223]?

· Should we see Rules of Engagement as just translating the laws of war into simple orders to the soldiers?  Martins suggest that they remain a matter for training - Phillips is of the opinion that they are a matter for lawyering.

· Can the media - with their mere presence on the battlefield - increase the respect of the laws of war? Change the laws of war?

· Does increased precision of military operations lead necessarily to greater respect of jus in bello? If so, is that another step towards the legitimation rather than the elimination of war? What about non-lethal weapons? What about the States that cannot afford the sophisticated military technology that allows "surgical operations?" Another example of high standards imposed by the developed world that leave 3rd world states in the impossibility to comply?

· Cohen contends that civilians will continue to be killed notwithstanding the existence of surgical operations [page 123]. Isn't that a contradiction with the whole idea of "surgical operations?" Or is it rather than air power and surgical operations are important just because they can give a military advantage?
Assignment 41 (Omitted Fall, 2007)
VIII. The Laws of Force

 
C. Weapons Control, Nuclear Weapons and Disarmament

Readings:

· DHPSS:
  1077-1087 (Weapons Control)


               
77-83 (nuclear weapons case - review

· Lawyers Committee on Nuclear Policy Statement 

· Rhodes, The General & World War II, The New Yorker, 47 (June 19 1995)

Background
On the debate concerning extension of the Nuclear Non Proliferation Treaty see: Helen Cousinea, The Nuclear Non Proliferation Treaty and Global Non-Proliferation Regime: A U.S. Policy Agenda 12 Boston U. Int'l L. J.,407 (1994); Richard Williamson, Law and the H-Bomb: Strenghtening the Nonproliferation Regime to Impede Advanced Proliferation, 28 Cornell Int'l L. J., 71 (1995)

On the ICJ Advisory Opinion see: Richard A. Falk - Nuclear Weapons, International Law and the World  Court: a Historic Encounter - 91 Am. J. Int'l L., 64 (January, 1997); Nicholas Rostow - The World Health Organization, the International Court of Justice, and Nuclear Weapons - 20 Yale J. Int'l L., 151 (Winter, 1995); Burns H. Weston  - Nuclear Weapons and the World Court: Ambiguity's Consensus, 7 Transnat'l L. & Contemp. Probs., (Fall, 1997); Paul Kahn, Nuclear Weapons and the Rule of Law, 31 NYU Journal of Int'l L. and P., 349 (1999); Burns Weston, Nuclear Weapons and the World Court: Ambiguity Consensus, 7 Trans. Law & Contemporary Problems, 371 (1997)

Saul Mendlovitz, Merav Datan Judge Weeramantry's Grotian Quest, 7 Transnat'l L. & Contemp. Probs., (Fall, 1997)
See also: Bhupinder, Nuclear Weapons and International Law: Some Reflections, International Law in Transition: Essays in Memory of Judge Nagenda Singh, 137-147 (Pathak & L. Dholakia, eds.,1992); Martti Koskenniemi, Faith, Identity and the Killing of the Innocent: International Lawyers and Nuclear Weapons, 10 Leiden Journal of International Law, 137 (1997)

On efforts to decrease landmines, see Kenneth Anderson, The Ottawa convention Banning Landmines, the Role of International Non-governmental Organizations and the idea of International Civil Society, 11 EJIL 91 (2000).

Questions for Discussion

· Are the Legal Arguments for and against nuclear weapons convincing? What is their nature? Statesmenlike?

· The ICJ has stated that "Since the turn of the century, the appearance of new means of combat has - without calling into question the longstanding principles and rules of international law - rendered necessary some specific prohibitions of the use of certain weapons" [Legality of the Threat or Use of Nuclear Weapons Advisory Opinion of (July 8, 1996)]. Does that imply that in the law of force everything that is not expressly prohibited is legal? If so, international law has distanced itself from the Lotus case only for the norms of the law of peace? What do we make of the Martens Clause recalled by Judge Weeramantry in his dissenting opinion?

Assignment 42
VIII. The Laws of Force

 
D. The Regime in Action

 

1. Peaceful Settlement, Enforcement/Intervention

Readings:

· David Kennedy:
Of War and Law, Epilogue

· *DM:
Clausewitz, On War, 101-122, 399-410 (1832)

· *DM: 
Foucault, Discipline and Punish, 1-31

Peaceful settlement

· *DHPSS:
820-836 (peaceful settlement) (review)

Intervention

· *DHPSS:  
980-1004 (intervention for democracy, humanitarian intervention, Spain, Kosovo)

· *DM: 
Nathaniel Berman, Between Alliance and Localization: Nationalism and the New Oscillationism, 26 Int'l L. & Pol., 449 (1994)

Background:

Edward Luttwak, Toward Post-Heroic Warfare,74 Foreign Affairs 3, 109 (1995) (excerpts); Edward Luttwak, A Post-Heroic Military Policy, 75 Foreign Affairs 4, 33 (1996) (excerpts);  

Andrew Kohut & Robert C. Toth, Arms and the People, 73 Foreign Affairs 6, 47 (1994) (excerpts); Colloquy on Minority Disputes in Europe: Toward New Roles for International Law, 32 N.Y.U. J. Int’l L. & Pol. (2000)

On trusteeship, see Ruth E. Gordon, Some Legal Problems With Trusteeship, 28 Cornell Int’l L. J. 310, (1995); Catriona Drew, The East Timor Story: International Law on Trial, 12 EJIL 651 (2001); Christine Chinkin, East Timor: A Failure of Decolonisation, 20 Australian Y.B. Int’l L. 35  

On the legality of the humanitarian intervention in Kosovo, Editorial comments, NATO’s Kosovo Intervention, 93 American J. Int’l L 4 (1999); Bartram S. Brown, Special report – humanitarian Intervention in Kosovo, Humanitarian Intervention as a Cross Road, 41 William and Marry L. Rev. 5 (2000); Julie Mertus, Mihailo Crnobrnja, and Jeffrey K. Walker, Old Laws and New Wars: Justifying Humanitarian War in the Balkans, proceedings of the 94th Annual Meeting of the American Soc. Of  Int’l L. (April 5-8, 2000); Linda A. Malone, Special project – Humanitarian Intervention and Kosovo Introduction: Seeking Reconciliation of Self-Determination, territorial Integrity, and Humanitarian Intervention, 41 William and Marry L. Rev. 5 (2000).
Questions for discussion

· What is the nature of intervention: is it retributory or is it instrumental for the enforcement of international law? Does it help in answering this question to determine whether the intervention is performed by the U.S. [retributory] or by the U.N. [enforcement]? See page 114 of "Toward Post-Heoric Warfare": what do we make of Luttwak's reference to the loss of U.S. commercial opportunities provoked by international conflicts? With the U.S. as the sole military superpower, is its unilateral intervention an instrument for the merchants or for the peace-makers?

· Is intervention at odds with Art. 2(4) of the UN Charter?

· Was the world more secure with a cold-war-like situation (deterrence, two strong super-powers) ? If that is the case, does that amount to a defeat of international law in that internationall law doesn't work as efficiently as a well-arranged distribution of spheres of influence?

· Should U.S. intervention be conditioned by public opinion? If public opinion is pro-intervention only where vital U.S. interests are at stake, does intervention lose any residual patina of international law enforcement [as opposed to instrument of foreign policy]? Should public opinion be entitled to have voice in the decision to intervene? If so which public opinion: that of the U.S., that of the State in which intervention takes place or the "World Public Opinion" [if it exists]?
2.  Intervention and Peacekeeping
Readings:

· *DHPSS: 
1005-1043 (Collective Use of Force, Korea, Iraq, Cambodia, Somalia, Palestine, Rwanda, Yugoslavia)

· *DM:
United Kingdom Attorney General’s statement on the legality of the conflict in Iraq

· *DM:
Timothy Garton Ash, Creating a New Country, The Independent, 5 (July 15, 1999)


·      *DM:
Army JAG Corps Advertisement

Background: 

On preventive action, sanctions and peacekeeping.

· Cortright and Lopez, Sanctions and the Search for Security, Chapter 11, Reform or Retreat? The Future of UN Sanctions Policy,  (2002): 201 –224

· An Agenda for Peace: Preventive Diplomacy, Peacemaking and Peacekeeping, Report of the Secretary General of 31 January 1992, A/47/277 - S/24111 with Supplement of 3 January 1995, A/50/60 - S/1995/1 

· Report of the Panel on United Nations Peace Operations of 21 August 2000, , A/55/305 – S/2000/809, (Only table of contents and executive summary) 

See: Anne Orford, The Politics of Collective Security, 17 Mich. J. Int'l. L., 373 (1996) (excerpts); Martti Koskenniemi, The Police in the Temple, Order Justice and the: A Dialectical View, 5 Eur. J. Int'l L., 325-348 (1995)
See also: Chester A. Crocker, The Lessons of Somalia, 74 Foreign Affairs 3, 3 (1995); Christopher Wren, U.N. Quagmire in Bosnia: Perils of Peacekeeping, NY Times A14 (June 14, 1995); Trevor  Rowe, UN Peacekeepers - A Contradiction in Terms, National Public Radio, Morning Edition, (June 1, 1995); David R. Segal & Dana P. Eyre U.S. Army in Peace Operations at the Dawning of the 21st Century, 1-2 & 5-21 (1996)

About the impact of the end of Cold War on the peacekeeping operations read: Kelly Childers United Nations Peacekeeping Forces in the Balkan Wars and the Changing Role of Paecekeeping Forces in the Post-Cold War World 8 Temple Int. & Comp. L. J., 117 (1994); Tom Woodhouse Peacekeeping and Peacemaking Towards Effective Intervention In Post Cold War Conflicts, (1998)

For a general survey on peacekeeping operations see: Neil MacFarlaine Peacekeeping at a Crossroads, (1997); Michael Pugh and Michael Charles, Un Peace and Force, (1997); R.M. Connaughton & Richard Michael, Peacekeeping and Military Intervention, (1995).  See also: Daniel Thürer, The “failed State” and international law, 81 Int’l Rev. of the Red Cross 731 (1999).

Questions for Discussion

· When should the U.N. send Peacekeeping forces? If - like Crocker states at p. 6 - the Security Council shouldn't send blue helmets when they would be exposed to severe risks, what is left? If the U.S. is both a permanent member of the U.N. Security Council and the leading military power, would its contribution to the UN forces [command and troops] be just a modern way to send troops where its vital interest are threatened without the risk of violating Art. 2(4) of the U.N. Charter?

· What is war?  What does Clausewitz mean on page 119 that "war is a mere continuation of policy by other means?" What does this suggest for the relationship between the law of force and the laws of source, process and peace?

· What about his query on page 402: "is not war merely another kind of writing and language for political thoughts?  It has certainly a grammar of its own, but its logic is not peculiar to itself?"

· How did our consideration of sources, processes and peace doctrine prepare us for force?

· How has our consideration of doctrine prepared us to study institutions?

· Should the collectivization of force be viewed as the triumph of force? Peace? Process?  More or less skeptically than the refinement and classification of force characteristic of the law of war?
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